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INTRODUCTION 

 The use of electric skin shock to control behavior of individuals with disabilities at the 

Judge Rotenberg Center (JRC) is a matter of considerable national and international interest.  

JRC is the only program in the United States that employs an electrical stimulation device, 

ostensibly to deter self-injurious or aggressive behaviors with painful punishment.  Since this 

Court issued its Order in 1987 allowing electric shock use with Court permission in 

individual cases, many federal and state agencies, professional associations, family 

organizations, international governmental officials (including the United Nation’s Special 

Rapporteur on Torture) and consumer groups have studied the use of aversives, including 

contingent electric shock, at JRC. A clear consensus has now emerged that these techniques 

are not consistent with professional standards, not effective, and are unnecessary. For reasons 

set forth below, based on generally available information and not facts in evidence in this 

case, MHLAC concurs with Defendants that it is no longer “equitable” to enforce the 1987 

Consent Decree (also “Order,” or “Judgment.”) and supports the position of the Defendants, 

the Massachusetts Department of Developmental Disabilities (DDS) and the Massachusetts 

Department of Early Education and Care (DEEC), as presented in their motion under Rule 60 

(b)(5) to vacate the Decree. 

 

INTEREST OF THE AMICUS 

MHLAC was established by the General Court in 1973 under the jurisdiction of the 

Massachusetts Supreme Judicial Court for the purpose of advocating for the rights of persons 

with mental disabilities. An independent state agency, MHLAC provides advice on a wide range 
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of legal issues, including involuntary civil commitment, access to services, treatment rights, 

guardianship, and the rights of individuals with disabilities in institutional and community 

settings. MHLAC also provides direct legal assistance to indigent individuals with psychiatric 

and behavioral disorders. 

MHLAC served as amicus in many cases implicating the rights of persons with mental 

health and related disabilities.1 A central tenet of MHLAC’s work is to ensure that individuals 

with disabilities have access to appropriate treatment, are as autonomous as reasonably possible, 

and, if not capable of making treatment decisions on their own, are afforded “substituted 

judgment” procedures that honor the decisions they would make if they were competent.  

MHLAC has a long history of weighing in on questions regarding the interpretation of the state 

mental health law statute and of other statutes authorizing extraordinary treatment.  Its views on 

constitutional issues, state laws, and disability-specific programs has been afforded considerable 

weight by the Supreme Judicial Court.  See, e.g., Commonwealth v. Nassar, in which the SJC 

                                                            
1 These include: In re of G.P., 473 Mass. 112 (2015) (procedural and substantive due process 
rights in proceedings for civil commitment for alcohol or substance abuse); Walden Behavioral 
Care v. K.I., 471 Mass. 150 (2015) (rights against self-incrimination in civil commitment 
proceedings); Guardianship of Erma, 459 Mass. 801 (2011) (due process in cases involving 
forced treatment with antipsychotic medications); Kenniston v. DYS, 453 Mass. 179 (2009) 
(holding provisions of G.L. c. 120 allowing extension of commitments to DYS to be 
unconstitutional); Boston Housing Authority v. Bridgewaters, 452 Mass. 833 (2009) (reasonable 
accommodations in public housing appeals process); Newton-Wellesley Hospital v. Magrini, 451 
Mass. 777 (2008) (emergency hearings access for involuntarily committed mental health 
patients); In re. Andrews, 449 Mass. 587 (2007) (standard of proof for an applicant in a 
substituted judgment treatment proceeding under G. L. c. 123, § 9 (b)); Adoption of Gregory, 434 
Mass. 117 (2001) (reasonable accommodations for parents with disabilities in care and 
protection cases); and Loffredo v. Center for Addictive Behaviors, Inc., 426 Mass. 541 (1998) 
(whether there is a private right of action in a case challenging a drug treatment clinic’s denial of 
patient admission). 
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adopted amici’s argument that trial courts must consider whether there is a less restrictive 

alternative to hospitalization in a civil commitment case.2  

 

STATEMENT OF THE CASE 

The Commonwealth filed a Motion under Probate and Family Court Rule 60 and Mass. 

R. Civ. P. 60(b)(5) to vacate the consent decree in the above-captioned matter.3 Amicus adopts 

the statements of the case contained in the Defendants’ Motion and Memorandum.  

 

SUMMARY OF ARGUMENT 

The DDS seeks to vacate a an Order, dated January 7, 1987, that incorporates a 

settlement agreement which  creates a procedure for authorizing the administration of painful 

electric shocks to persons with disabilities in order to coerce modifications in behavior. DDS’ 

Motion asserts, under Rule 60(b), that it is no longer “equitable” to enforce the Order. It is a 

threshold requirement under this rule that a “significant change of circumstances” postdates the 

Judgment.4 This criterion is satisfied. 

In the nearly 30 years since the Court issued its Order in this matter, a professional 

consensus has emerged that the use of painful aversives is inappropriate, ineffective, and 

unnecessary.5  The majority of states have banned the use of aversives on adults with intellectual 

or developmental disabilities.6  The federal Food and Drug Administration (FDA) recently issued 

                                                            
2 380 Mass. 908, 917-918 (1980). 
3 The Defendants' Memorandum Of Law In Support Of Motion Under Probate And Family 
Court Rule 60 And Mass. R. Civ. P. 60(B)(5) To Vacate Consent Decree (“Defendants’ 
Memorandum”) at 2. 
4 Rufo v. Inmates of the Suffolk County Jail, 502 U.S. 367 (1992). 
5 See Argument, Part I. 
6 Pages 6 - 7. 
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proposed regulations that would ban use of electrical stimulation devices (ESDs) to modify 

behavior in individuals with disabilities across the nation.7  Professional opinion, derived from a 

now considerable body of research, is solidly against the use of painful aversive techniques and 

favors Positive Behavioral Supports (PBS) and other alternatives.8 Professional and advocacy 

organizations unanimously call for the abolition of these practices, specifically targeting the use 

of the electrical stimulation device at the JRC. 9 And JRC’s electric shock techniques are now 

officially recognized as “torture” under international law.10 The DDS recognized these 

developments when it issued a regulation that severely limits the use of “Level III” aversives in 

DDS run or licensed facilities.11 The accumulation of clinical information in opposition to 

painful aversives constitutes changed circumstances reflected in DDS’s prohibition of these 

techniques. With the exception of JRC’s practices, painful aversives have joined other now-

                                                            
7 Pages 7 - 13. 
8 Pages 13 - 18. 
9 Pages 18 - 22. 
10 Pages 22 - 25. 
11 Pages 25 – 27. In addition to the short-hand, “aversives,” we will refer in this brief to 
“contingent electric shock,” perhaps the most abusive, certainly the most well-known and 
controversial, JRC practice. In fact, however, the ban, at 115 C.M.R. 5.14(4)(b)(4), applies to: 
1. Any Intervention which involves the contingent application of physical contact aversive 
stimuli such as spanking, slapping, hitting or contingent skin shock. 
2. Time Out wherein an individual is placed in a room alone for a period of time exceeding 15 
minutes. 
3. Any Intervention not listed in 115 CMR 5.14 as a Level I or Level II Intervention which is 
highly intrusive and/or highly restrictive of freedom of movement. 
4. Any Intervention which alone, in combination with other Interventions, or as a result of 
multiple applications of the same Intervention poses a significant risk of physical or 
psychological harm to the individual. 
115 C.M.R. 5.14 (3)(d). There is a grandfather clause: aversives may be used, on an individual-
specific basis, when approved by the court prior to September 1, 2011. 115 C.M.R 5.14(4)(b)(4). 
The population for whom this clause is applicable is very small and, obviously, will become 
smaller over time. 
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discredited curative measures to which people with disabilities have been subjected for 

decades.12  

Given these changed circumstances, this Court must determine whether the DDS 

regulation at issue in this case, which prospectively bans ESDs, is a valid exercise of the 

Agency’s authority. The DDS, by statute and its own regulations, must ensure that all of its 

services, programs, and activities undertaken on behalf of individuals with developmental 

disabilities are consistent with accepted professional standards, effective, and minimally 

intrusive.13 Its regulation of ESDs thus falls squarely within the broad authority granted to the 

agency by the legislature and affirmed by the SJC in Judge Rotenberg Educational Center, Inc. 

v. Department of Mental Retardation.14 Consistent with recent binding precedent, DDS must 

demonstrate nothing more than a rational basis in support of its regulation, a standard that is 

clearly met here.15  Further, as parens patriae, DDS has a compelling interest in protecting 

children and persons who are incapacitated due to a disability from harm, even when the 

individual right affected may be classed as “fundamental.”16  

 

 

 

 

 

                                                            
12 Once widely accepted treatments for mental illness are now considered at best obsolete and at 
worst barbaric. For instance, for years, commonly used treatments included extreme physical 
restraint and hydrotherapies. Walter E. Barton, THE HISTORY AND INFLUENCE OF THE AMERICAN 

PSYCHIATRIC ASSOCIATION 159-160 (1987). 
13 Pages 28 – 30. 
14 424 Mass. 430 (1997). Id. 
15 Pages 30-32. 
16 Pages 32 - 37. 
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ARGUMENT 

I. The Overwhelming Weight Of Professional Research, Positions Of Professional And 
Advocacy Organizations, Developments In International And National Law, the 
FDA’s Proposed Ban On The Use Of Electrical Stimulation Devices, And The 
Information Considered By The DDS In Its Rulemaking Process Constitute, 
Changed Circumstances That Justify Vacating This Court’s 1987 Judgment. 

 
 

A. The Majority of States Have Limited or Prohibited the Use of Electric Shock 
and Other Aversives. 
 

Disability professionals and service providers not working for the JRC overwhelmingly 

recognize that painful aversive interventions are an outmoded and unnecessary approach to 

behavior modification. Rather, painful aversives have been supplanted by PBS and other 

treatments and therapies designed to eliminate targeted behaviors without the infliction of pain or 

punishment.  Recognizing advances in the field, state legislatures and administrative agencies 

have banned or severely limited the antiquated techniques still in use at the JRC. For example, in 

2012, Rhode Island’s legislature banned its agencies from using “prohibited aversive 

intervention techniques on a person with a developmental disability.” The statute explicitly 

prohibited a range of interventions including electric shock.17  

 Rhode Island is not unique. Amicus  identified  at least twenty-seven jurisdictions that 

have enacted prohibitions on the use of contingent electric shock and other painful aversive 

procedures that are as restrictive as, if not much more restrictive than, the current DDS 

regulations.18 Almost all of these bans were enacted since this Court’s 1987 Order. 

                                                            
17 RI Gen L § 40.1-26-4.1 (2012). 
18  The twenty-seven jurisdictions that have enacted at least one type of ban on skin shock or 
other painful aversive techniques for adults with ID/DD are Arizona, Arkansas, Colorado, 
Delaware, District of Columbia, Florida, Illinois, Indiana, Louisiana, Maine, Maryland, 
Michigan, Missouri, Montana, Nevada, New Mexico, New York, North Dakota, Ohio, 
Oklahoma, Oregon, Pennsylvania, Rhode Island, South Dakota, Vermont, Washington, and West 
Virginia. Citations are provided in DDS Exhibit 220. 
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 Many states have promulgated regulations that similarly ban or dramatically restrict the 

use of electric shock devices. New York, which for many years has placed students at JRC, 

promulgated a regulation in 2006, “prohibiting schools, including ‘approved out-of-state day or 

residential schools’ [such as JRC], from using aversive interventions.”19  The regulation, which 

was unsuccessfully challenged in federal court,20 was motivated by practices at JRC. Citing a 

review of the facility resulting in “significant concerns for the potential impact on the health and 

safety of New York’s students,” the New York State Board of Regents declared: “Regulations 

are needed to limit the aversive behavioral interventions that inflict pain and discomfort to 

children and have the potential to result in physical injury and/or emotional harm.”21  

 

B. The Food and Drug Administration Has Issued a Proposed Rule that Would Ban 
the Use of Electrical Stimulation Devices to Modify Behavior in Persons with 
Disabilities Because they Pose an Unreasonable Risk of Illness or Injury. 

 
The FDA is mandated by Congress to review and approve all medical devices and drugs, 

in order to ensure that such treatments are safe, effective, and properly labeled. 21 U.S.C. 

Chapter 9.  The federal agency has unique expertise in rendering these judgments, drawing on a 

wide range and number of professionals.  It has established and regularly applies detailed 

scientific standards to determine whether specific devices and drugs should be approved. Given 

its statutory mandate, expertise, and careful review process, its judgments are routinely afforded 

                                                            
19 See http://www.p12.nysed.gov/specialed/behavioral/interventions-606.pdf. The regulation was 
later promulgated as N.Y. Comp. Codes R. & Regs. tit. 8, § 19.5(b)(1) (2012). 
20 Bryant v. N.Y. State Educ. Dep’t., 692 F.3d 202, 209 (2d Cir. 2012), petition for cert. filed, 
(U.S. Jan. 2, 2013) (No. 12-932). 
21 State Education Department of the University of the State of New York, Memo from Rebecca 
H. Cort  (June 6, 2006), available at http://nospank.net/jrc-rgnt.pdf. 
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considerable deference by the courts.22 In the present case, the FDA has issued only a proposed 

rule. While a court would likely not confer to such a proposal the same level of deference as it 

would to a final rule, the FDA’s action nonetheless merits the Court’s consideration as it reveals 

changed circumstances regarding the opinion and use of ESDs.  

In April 2016, the FDA proposed a ban on ESDs intended to reduce aggressive behaviors 

(ABs) or self-injurious behaviors (SIBs), finding that ESDs present an unreasonable and 

substantial risk of illness or injury.23 Before reaching its conclusion, the FDA: reviewed the 

scientific literature;24 sought opinions from experts (including an Advisory Panel); and gathered 

information from state agencies, the affected manufacturer (JRC), patients and their family 

members, and other stakeholders. Relying on this considerable body of knowledge, scientific 

opinion, and public input, it then evaluated both the risks25 and alleged benefits26 associated with 

                                                            
22 See Weinberger v. Hynson, Westcott & Dunning, Inc., 412 U.S. 609 (1973); United States v. 
Rutherford, 442 U.S. 544 (1979); Heckler v. Chaney, 470 U.S. 821, 832 (1985); Young v. Cmty. 
Nutrition Inst., 476 U.S. 974, 981 (1986); Medtronic, Inc. v. Lohr, 518 U.S. 470, 495-96 (1996) 
(deference with respect to FDA judgment regarding a medical device). 
23 FDA, Proposed Rule, Banned Devices; Proposal To Ban Electrical Stimulation Devices Used 
To Treat Self-Injurious or Aggressive Behavior (April 25, 2016) (81 FR 24386),  
https://www.regulations.gov/document?D=FDA-2016-N-1111-0001 (hereinafter, “FDA, 
Proposed Rule”).  
24 The literature addressed individuals with intellectual and developmental disabilities, such as 
autism spectrum disorder, Down syndrome, Tourette syndrome, as well as other cognitive or 
psychiatric disorders and severe intellectual impairment. 
25 The FDA identified adverse events that may result from ESD use. These include physical 
harms such as pain, skin burns, loss of sensitivity to fatigue or pain, and injuries from falling; as 
well as psychological harms, including depression, PTSD, anxiety, fearfulness, suicidality, 
chronic stress, acute stress disorder, neuropathy, withdrawal, nightmares, flashbacks of panic and 
rage, and hypervigilance. FDA, Proposed Rule at 24389. Perhaps most troubling, the FDA found 
that the conditions of persons exposed to ESDs may worsen, with the exacerbation of underlying 
symptoms, replacing negative behaviors with others, and the loss of agency (“learned 
helplessness”).  Id. 
26 To determine the effectiveness of ESDs on SIB or AB, the FDA identified 45 studies and 
twelve reviews of studies. Id. at 24399.  Due to serious design deficiencies, the FDA determined 
that much of this research did not effectively support ESD efficacy, noting that the majority of 
research articles were published in the 1960s and 1970s and did not “adhere to current, more 
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ESDs, as well as those associated with alternative treatments, and concluded that a complete ban 

was appropriate and necessary.  The FDA’s judgment is entitled to considerable deference by 

this Court and clearly constitutes a changed circumstance since the 1987 Order was entered.27 

 
1. The FDA found that a regimen of positive behavioral intervention is 

the state of the art in treating the relevant population and that ESDs 
are ineffective.  
 

In its review, the FDA found that, except for JRC, clinicians have abandoned the use of 

ESDs for the treatment of SIB and AB and moved toward reliance upon various positive 

behavioral treatments, sometimes in conjunction with medication.28 Its review and subsequent 

proposed rule renders it clear that treatment for SIB and AB should not include ESDs. 

The shift in treatment methodologies away from ESDs is rooted in “scientific advances 

that have yielded new insights into the organic causes and external (environmental or social) 

triggers of SIB and AB, allowing the field to move beyond intrusive punishment techniques such 

                                                                                                                                                                                                

exacting peer-review standards for study conduct and reporting.” Id. at 24401. In addition to 
significant methodological limitations, the conclusions set forth in some papers supporting ESDs 
were deemed not credible due to serious conflicts of interest or apparent bias. Id. The literature 
that found some immediate interruption of target behavior by virtue of ESD use did not evidence 
durable gains. Id. The Advisory Panel supported the FDA’s appraisal of the research. Id. at 
24401-02.  
27 See Ms. S. v. Reg’l Sch. Unit 72, 829 F.3d 95 (1st Cir. 2016) (district court would take judicial 
notice of proposed agency rules and the public record materials relating to Maine Administrative 
Procedures Act’s rulemaking process); Redfern v. Napolitano, 727 F.3d 77 (1st Cir. 2013) (court 
below could take judicial notice of the manifested intent of the Transportation Security 
Administration to remove all non-automatic target recognition-equipped scanners from security 
checkpoints by particular date). 
28 The comments to the FDA submitted on behalf of parents of JRC residents criticize the FDA 
for suggesting that SIB and AB could be treated with Risperdal and Abilify. Comments from 
JRC Parents to Division of Dockets Management, FDA (July 25 2016), 
https://www.regulations.gov/document?D=FDA-2016-N-1111-1570 at 20. But the FDA found 
that pharmacotherapy should be used only as an “adjunct or supplemental method of treatment” 
that is secondary to positive behavioral supports. FDA, Proposed Rule at 24387. 
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as aversive conditioning with ESDs.”29 Positive behavioral treatments overcome a key limitation 

of punishment techniques, which are highly dependent on the context and setting in which they 

have been used. Positive treatments allow clinicians to promote skill acquisition and individual 

choice that carry over to other settings, and which will tend to endure over time. The shift is also 

responsive to “ethical concerns tied to the risks posed by devices such as ESDs, especially 

regarding the application of pain to a vulnerable patient population.”30  

The rise of positive treatments is facilitated by the emergence of an evaluation tool that 

did not exist thirty years ago -- the functional behavioral assessment (FBA).  This tool is now 

considered essential for analyzing and determining triggering conditions that precede the 

expression of challenging behavior.  The FBA process allows clinicians to formulate and 

implement effective treatment plans using positive techniques rather than painful punishment 

like electric shock. These treatment plans feature interventions such as positive behavior support 

and dialectical behavioral therapy, which “have become state-of-the-art treatments for SIB and 

AB.”31 Rather than simply suppressing behaviors through punishment-based techniques, these 

treatments “achieve durable, long-term benefits.”32 And, positive techniques are effective for 

even the most difficult conditions: “providers and researchers have found that PBS is successful 

in the treatment of even the most challenging behaviors.”33 

The FDA noted that this shift is not entirely new. The change in treatment methodology 

is now well-established in the field: “surveys show the [Applied Behavior Analysis] field as a 

                                                            
29 Id. at 24387. 
30 Id. at 24387. 
31 Id. at 24387. 
32 Id. at 24410. 
33 The FDA was careful to add that even if positive interventions cannot reduce or eliminate SIB 
or AB in all patients, that does not mean that ESDs should be used. Id. at 24406, 24411.  The 
FDA cites two experts who argue that positive interventions can effectively address even the 
most serious problem behaviors. Id. at 24406-07. 
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whole moved away from intrusive physical aversive conditioning techniques such as ESDs 2 

decades ago.”34 As one Advisory Panel expert described, the shift is virtually complete: “the 

statements of professional programs and the fact of wholesale abandonment of aversive electrical 

shock therapy professional programs by the peers in this field show that it is unreasonable to 

conclude that these devices are part of the standard of care for this class of patients . . . .”35 

Finally, the FDA noted that as clinicians uniformly move to positive behavioral methods, 

the body of research regarding their efficacy has grown, with a corresponding decline in studies 

of ESDs, due to the view that it is an outmoded approach.36 Given the change in thinking, 

instructive materials on the use of PBS are readily available, while few, if any, resources and 

virtually no scientific research promote the use of contingent electric shock or other aversive 

interventions safely.37  

 

2. In addition to its review of the research and consideration of expert 
opinions, the FDA has made a well-reasoned administrative  
determination that the risks posed by ESDs as treatment for SIB or 
AB are unacceptable in light of available alternatives, which is 
entitled to considerable deference.  

 
In addition to compiling and analyzing existing studies and literature, the FDA, after 

consultation with a wide range of interested parties and agencies, reached its own, well-

reasoned determination that the risks posed by ESDs for SIB and AB are unacceptable. While 

recognizing that ESDs can reduce self-injurious or aggressive behavior on a short-term basis, 

the FDA concluded that these immediate effects are outweighed by the numerous short and 

long-term risks. These risks are particularly troubling, the FDA concluded, for a population 

                                                            
34 Id. at 24405. 
35 Id. at 24406. 
36 Id. at 24407. 
37 Id. 
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lacking the ability to protest: “For many individuals who exhibit SIB or AB, these risks are 

magnified by their inability to adequately communicate the harms they experience to their 

health care providers.”38  Also factoring into the FDA’s assessment of risk was the concerns 

around the need for ongoing and stronger shocks when ESDs are used: 

. . . without durable conditioning the target behavior will recur over time and necessitate 
ongoing shocks to cause immediate cessation, magnifying the risks. If adaptation occurs, 
it would render the shocks wholly ineffective and could lead to stronger shocks with no 
effect.39  
 

Put simply, the FDA concluded that the risks of ESDs are not worth taking, in light of the 

availability of safer, current methodologies:  

Decades ago, health care providers had a poor understanding of the causes of SIB and 
AB and very limited options to treat SIB or AB. Contingent skin shock was used even 
though the result was fleeting and continual shock administration was needed. Since 
then, state-of-the-art treatment for SIB and AB has evolved considerably. Today we 
know that careful functional assessment, which identifies specific unwanted or 
undesired behaviors, the frequency and severity of these behaviors, and their specific 
triggers, allows for the development of positive-based behavioral therapy that provides 
greater benefit and poses less risk than using ESDs. …These interventions pose little 
risk and, on their own or alongside pharmacological treatments, have been shown to be 
successful in treating even the most severe behaviors … and to achieve durable long-
term results.40 
 
The FDA has rendered the essential findings that this Court should make to vacate its 

1987 Decree and uphold the DDS regulations. Those findings, issued after years of review, with 

extensive scientific input, can – in fact, must – be relied upon by this Court in evaluating the 

change in facts and legal rules applicable to electric shock devices used by JRC pursuant to the 

Court’s Order.  The FDA had ample justification for its conclusion that there has been a change 

in circumstances. The agency concluded that ESDs are no longer a justified approach to dealing 

                                                            
38 Id. at 24411.  
39 Id. 
40 Id. 
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with self-injurious and aggressive behavior and should no longer be used to modify behavior of 

individuals with disabilities.41 

 
C. The Professional Literature Supports a Prohibition on Contingent Electric 

Shock in Favor of the Use of Positive Behavioral Supports and Other 
Approaches. 

 
 Over the course of the last thirty years, PBS has become the prevailing treatment 

technique and best practice for addressing challenging behaviors in persons with significant 

disabilities.  PBS is both less intrusive and more effective than aversives. 

 PBS is an “applied science” that approaches the individual and others who interact with 

him or her to improve the quality of their lives in the pertinent environment. A secondary, and 

consequent, goal is to decrease the incidence of problematic behavior.42 

PBS is a common sense and functional approach that probes for the reasons why persons 

exhibit challenging or dangerous behaviors and the role environment plays in prompting the 

targeted conduct. Rather than trying to extinguish such behaviors with harsh negative 

punishments or the purposeful infliction of pain, PBS practitioners seek to expand an individual’s 

repertoire of appropriate behaviors. These practitioners support positive behavior by altering the 

environment in which the individual operates to “increase opportunities for positive behavior” 

and change the individual’s “life style.”43 PBS therapy teaches persons functional skills, 

especially in communication, ascertaining and honoring a person’s motives and supporting their 

fulfillment in an environment in which they are included and where their human dignity is 

                                                            
41 Id. 
42 See Edward G. Carr et al., Positive Behavior Support: Evolution of an Applied Science, 4 J. OF 

POSITIVE BEHAVIORAL INTERVENTIONS 4 (2002), 
http://www.cehd.umn.edu/ceed/events/summerinstitute/2008institute/2008pbsresources/articles/p
ositivebehaviorsupportevolutionofanappliedscience.pdf. 
43 Id. 
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respected.44 When a person is enabled to “achieve his or her goals in a socially acceptable 

manner,” problem behavior is rendered “irrelevant, inefficient, and ineffective” and is cast 

aside.45 Significantly, PBS alters behavior both in the short and long-term. 

By contrast, aversive methods do not achieve the lasting changes that PBS can produce.  

Punishment-oriented behavioral control techniques must continue to be applied in order to 

sustain positive results for extended durations, and sometimes punishment may even escalate 

behaviors.46  

Researchers have compared the two approaches by looking at persons subject to both: 

They studied the impact of the cessation of harsh invasive techniques and introduction of a 

positive treatment regimen, focusing on five individuals whom the JRC subjected to contingent 

electric shock, food deprivation, and other aversive interventions.47  These individuals were 

subsequently transferred to another program, the May Institute, which developed intervention 

plans based on the PBS model, involving functional assessment of the stimulus for positive and 

                                                            
44 Id. at 5 - 6.  
45 Id. at 5. 
46  See, e.g., Nathan H. Azrin, Effects of punishment intensity during variable-interval 
reinforcement, 3.2 J. OF THE EXPERIMENTAL ANALYSIS OF BEHAVIOR 123, 130 (1960), 
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1403961/pdf/jeabehav00201-0033.pdf; Gary W. 
Lavigna & Thomas J. Willis, The Efficacy of Positive Behavioral Support with the Most 
Challenging Behavior: The Evidence and its Implications, J. OF INTELLECTUAL & 

DEVELOPMENTAL DISABILITY 185, 186 (2012) (citing Ricard W. Malott, et al., ELEMENTARY 

PRINCIPLES OF BEHAVIOR (3rd ed. 1997), 
https://www.researchgate.net/profile/Gary_Lavigna/publication/229006911_The_efficacy_of_po
sitive_behavioural_support_with_the_most_challenging_behaviour_the_evidence_and_its_impli
cations/links/53dfc1050cf2aede4b492e9c.pdf. 
47 Frank L. Bird & James K. Luiselli, Positive Behavioral Support of Adults with Developmental 
Disabilities: Assessment of Long-term Adjustment and Habilitation Following Restrictive 
Treatment Histories, 31 J. OF BEHAVIOR THERAPY AND EXPERIMENTAL PSYCHIATRY 5 (2000), 
Addendum at 3-4. 
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negative behaviors.48 There was no increase in problem behaviors from the onset of the transfers, 

and, measured after two years, there were significant long-term gains.49 The results demonstrated 

that “punishment-based approaches can be terminated, alternative strategies can be substituted, 

and through a clinically responsive system of monitoring and decision making, behavioral 

adjustment can be supported without having to resort to invasive forms of treatment.”50 

 The success of the May Institute’s treatment approach is consistent with numerous other 

studies on the use of PBS that postdate the 1987 Judgment. In fact, “there are a number of 

clinical demonstrations in which positive procedures have been associated with a broad reduction 

in very severe behaviors,” as well as “a growing literature providing empirically rigorous 

demonstrations that specific techniques can produce important behavior reduction.”51 

These conclusions were reaffirmed in more recent scholarship drawing on subsequent 

research.52 The most up-to-date and comprehensive review of the research literature on PBS 

looked at twelve carefully selected published studies of individual and groups of persons, some 

of whom were subjected to aversive approaches previously, focusing on the efficacy of using an 

exclusively positive approach to address seriously challenging behaviors.53 The research review 

                                                            
48 Id. at 3-4, 5. “Multifaceted behavior-support plans that included antecedent control, positive 
reinforcement, functional communication training, personal preference selection, and life-style 
changes, were substituted.” Id. at 5. 
49 Id. 12-13. 
50 Id. at 14. 
51 Robert Horner et al., Toward a Technology of “Nonaversive” Behavioral Support, 15 J. OF 

ASS’N FOR PERSONS WITH SEVERE DISABILITIES 3-10 (1990) (citations omitted),  Addendum at 
17. 
52 See Martha E. Snell, Fifteen Years Later: Has Positive Programming Become the Expected 
Technology for Addressing Problem Behavior?  A Commentary on Horner et al., 30 RES. & 

PRAC. FOR PERSONS WITH SEVERE DISABILITIES 11 (2005), Addendum at 16 (research after 
Horner, Dunlap 1990 article confirms “PBS interventions have continued to be effective in 
significantly reducing the problem behavior of individuals with severe disabilities, autism, and 
developmental disabilities” (citations omitted)). 
53 See Lavigna & Willis (2012), note 44, at 186-88. 
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details numerous accounts of individuals exhibiting serious, even life-threatening behaviors that 

were effectively addressed with the PBS method.54 Studies that followed groups of persons also 

yielded excellent results, with substantial reductions of dangerous behaviors.55   

The authors concluded that the research supports a scientific determination that PBS is 

“effective.”  They summarized their assessment of the research by addressing each of the 

common contentions of those that claim aversives are necessary notwithstanding PBS: “PBS 

appears to be effective for the most severe problems (as well as less severe problems), for high-

rate behaviour (as well as low-rate behaviour), and for behaviour problems exhibited by people 

who live in institutional settings (as well as for people who live in the community).”56 

 There is now “near universal agreement that contingent skin shock is professionally 

unnecessary and inappropriate because there are other, far less restrictive methods to treat 

challenging behaviors.”57  In fact, since the 1990s, when more positive methods of addressing 

problem behavior became accessible, very few studies have supported the use of punitive 

                                                            
54 Id. at 188-90. In one case, self-injury was wholly eliminated in a man that displaying “health 
and life threatening” self-injurious behavior “resulting in frequent hospitalizations, extensive 
tissue damage, serious malnutrition and drastic weight loss” that suffered three years of aversives 
without benefit. Id. at 188. This case is described in greater detail in the original study. See 
Karen Berkman & Luanna H. Meyer, Alternative Strategies and Multiple Outcomes in the 
Remediation of Severe Self-injury, 13 J. of the Ass’n for Persons with Severe Handicaps, No. 2, 
76-86 (1988), Addendum at 29-37. See also Gary W. Lavigna & Thomas J. Willis, A Model for 
Multi-Element Treatment Planning and Outcome Measurement, in AUTISM: IDENTIFICATION, 
EDUCATION AND TREATMENT (Trisha Van Berkell ed.,1992), also cited in the author’s 2012 article 
(PBS completely successful in eliminating problem behaviors of seventeen year-old boy with 
autism and hearing loss prone to strike his nose with his fist or against another object; aversive 
interventions only escalated self-harm), Addendum at 42-53. 
55 Lavigna & Willis (2012), note 44, at 189-90. 77% of 138 persons examined in one of the 
studies showed substantial improvements. Id.  
56 Id. at 194. The authors further concluded that PBS: “. . . appears to be a cost-effective 
approach that can be widely taught and disseminated to all people working in the field, including 
direct service workers.” Id. See also Lavigna and Willis (1992), note 52, to the same effect. 
57 See Affidavit of Gary W. Lavigna accompanying Defendants’ Memorandum at ¶15.  
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strategies.58 As a result, there is no valid scientific justification for JRC’s use of electric shock 

techniques persons with disabilities in its care; to the contrary, there is a consistent and well-

validated scientific reason to prohibit the prospective use of these techniques, which constitute 

changed circumstances and which justify modification of the Consent Decree. 

In addition to PBS, there are a range of other treatment methodologies that provide 

positive alternatives to punitive approaches. These include: 1)  Dialectical Behavior Therapy 

(DBT), a form of cognitive behavior psychotherapy designed specifically for individuals with 

self-harm behaviors, such as self-cutting, suicide thoughts, urges to suicide, and suicide 

attempts;59 2) Applied Behavior Analysis (ABA), the process of systematically applying 

interventions designed to teach skills that will in turn reduce challenging behaviors and 

demonstrating that the interventions employed are responsible for the improvement 

in behavior;60 and FBAs, discussed above, a   process for addressing challenging behavior by 

                                                            
58 See Fredda Brown, Patients Exhibiting Self-Injurious and Aggressive Behaviors, FDA, 
Reference 107 (2016), https://www.regulations.gov/document?D=FDA-2016-N-1111-0110. 
59 DBT is an effort to change how an individual’s thinking is processed; therapists seek to reduce 
challenging behaviors, such as interruptions or angry outbursts, while teaching individuals how 
to become familiar with and manage feelings that may arise. See, e.g., Julie F. Brown et al., 
Treating Individuals With Intellectual Disabilities and Challenging Behaviors With Adapted 
Dialectical Behavior Therapy. 6.4 J. OF MENTAL HEALTH RES. IN INTELLECTUAL DISABILITIES 
280 (2013). (DBT has been shown to effectively reduce CBs in other emotionally dysregulated 
populations and  findings in this study suggests that modified DBT holds promise for effectively 
treating individuals with intellectual and developmental disabilities), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3725667/. 
60 See, e.g., Gary W. LaVigna, The role of positive programming in behavioral support plan, in 

TREATMENT OF SEVERE BEHAVIOR DISORDERS: BEHAVIOR ANALYSIS APPROACHES 59 (E. Cipani 
ed., 1989) (positive programming offers promise for producing the durable treatment effects that 
have been so elusive with other behavior reduction strategies. It does so because it is based on an 
analysis of the role the aberrant behavior serves the person and aims to establish a new 
behavioral repertoire that legitimizes that role and teaches the person more effective and more 
socially acceptable ways of dealing with the environment), 
https://www.regulations.gov/document?D=FDA-2016-N-1111-0108; Angela Hassioti et al., 
Applied behaviour analysis and standard treatment in intellectual disability: 2-year outcomes, 
198 THE BRITISH J. OF PSYCHIATRY 490 (2011) (the specialist behaviour team intervention plus 



18 
 

identifying the purposes of specific behaviors and selecting appropriate interventions for those 

behaviors.61  In addition to these therapeutic approaches, there are also a range of 

pharmacological treatments available today, which can effectively complement other 

interventions.62  Finally, a variety of other approaches involve external environmental and 

interpersonal interventions, such as establishing high quality environments,63 maintaining 

appropriate staffing ratios,64 and employing specialized staff for a variety of functions.65 

 

D. Policy Statements Issued by Leading Organizations Condemn JRC’s Practices. 
 

Since the 1987 Order in this case, a large number of respected organizations that 

represent the interests of persons with disabilities have denounced the use of contingent electric 

                                                                                                                                                                                                

standard treatment arm continued to show significant clinical gains beyond the initial 6 months 
of the trial), http://bjp.rcpsych.org/content/198/6/490. 
61 See, e.g., Mark D. Shriver et al., Evaluating the validity of functional behavior assessment, 30 
SCH. PSYCHOLOGY REV 180 (2001) (FBA is a core component of behavior analysis and has a 
long and successful history within that philosophical and scientific paradigm),  
https://faculty.unlv.edu/sloe/Courses/EPY%20715/FBA%20Articles/Schriver,%20Anderson,%2
0%26%20Proctor%20(2001).pdf. 
62 FDA, Proposed Rule at 24411. 
63 See, e.g., J. Cimino et al., Evidence-based Competencies for Promoting Social and Emotional 
Development and Addressing Challenging Behavior in Early Care and Education Settings, 
Project BLOOM Professional Development Steering Committee  (Oct. 2007) (section II outlines 
the components of a high quality environment; such an environment includes the capacity to 
provide assessment, direct and indirect guidance techniques, and a caring classroom community),  
http://csefel.vanderbilt.edu/resources/states/se_competencies.pdf. 
64 See, e.g., Bethany R. Lee & Ron Thompson,  Comparing Outcomes for Youth in Treatment 
Foster Care and Family-Style Group Care, 30 CHILDREN AND YOUTH SERVICES REV 746 (2008) 
(the low youth-to-staff ratios and high rates of positive reinforcement for socially desirable 
behaviors are components of the model that have been found to be effective),   
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2515489/. 
65 See, e.g,, Gary W. LaVigna and Thomas J. Willis, Challenging Behavior: A Model for 
Breaking the Barriers to Social and Community Integration, 1 POSITIVE PRACTICES (1995) (in 
developing a framework for breaking the barriers to integration caused by challenging behavior, 
the authors describe a model support plan which includes, as social change agents, behavior 
consultants and one-to-one support staff), http://www.iaba.com/article.htm. 
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shock aversives. Their strongly worded statements are reflective of the clear consensus emerging 

subsequent to the Court’s Judgment that the JRC’s practices are  inhumane and ineffective.  

The American Association of Intellectual and Developmental Disabilities (AAIDD) is the 

oldest and largest interdisciplinary organization of professionals and citizens committed to the 

effective and humane care of persons with intellectual and developmental disabilities, with a 

membership of more than 5,000 persons in the United States and more than 50 other countries.  

It promotes progressive policies, research, and effective practices.  Noting that “[s]ome persons 

who have an intellectual or developmental disability continue to be subjected to inhumane forms 

of aversive procedure,” as well as resulting “growing concern” about these practices, AAIDD, in 

its Position Statement on Aversive Procedures, “condemns such practices and urges their 

immediate elimination.”66 

The Arc of the United States, in addition to condemning the use of painful aversives for 

similar reasons, noted in a 2010 policy statement which was adopted jointly with AAIDD that 

aversives not only “do not reduce challenging behaviors,” but they are also counterproductive 

because they “inhibit the development of appropriate skills and behaviors.”67 Similarly, TASH68 

                                                            
66AAIDD, Position Statement on Aversive Procedures, https://aaidd.org/news-
policy/policy/position-statements/aversive-procedures#.V-G46fkrKMw. The AAIDD stated that 
aversive procedures generate “[o]bvious signs of physical pain” and serious side-effects, 
“including tissue damage, physical illness, severe stress, and/or death,” and dehumanize persons 
through “means such as social degradation,  social isolation, verbal abuse . . . and treatment out 
of proportion to the target behavior.” Id.  
67 The ARC, Behavioral Supports (2010), http://www.thearc.org/who-we-are/position-
statements/life-in-the-community/behavioral-supports. 
68 The individual letters of this acronym are not associated with any particular words. It derives 
from a prior acronym for the American Association for the Education of the Severely and 
Profoundly Handicapped, or AAESPH, which was deemed unworkable. See 
http://tash.org/about/history-tash/. 
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has also issued a policy statement denouncing the use of aversives and calling for their 

elimination on similar grounds.69 

Thirty-one organizations, including AAIDD, the Arc, TASH, and virtually all of the most 

well-known and respected professional and consumer associations for persons with intellectual 

and developmental disabilities in the country joined in a 2009 letter calling for reform of the use 

of pain and punishment to modify the behavior of individuals with disabilities.70  The letter urged 

recipients – including the Department of Health and Human Services, the Department of 

Education, the Attorney General, and pertinent Congressional Committees – to “show leadership 

in protecting the rights of all people in the United States by acting to put an end to these 

inhumane [aversive] practices wherever they occur.”71  The letter addressed the issue of painful 

                                                            
69 TASH, Resolution on Positive Behavioral Supports (2000) 
http://tash.org/about/resolutions/tash-resolution-positive-behavioral-supports/. TASH is also the 
organizer of the Alliance to Prevent Restraint, Aversive Interventions and Seclusion (APRAIS). 
APRAIS was established in 2004 by leading education, research and advocacy organizations to 
eliminate the use of dangerous and dehumanizing practices as a means of managing challenging 
behavior. It has 31 member organizations. See http://tash.org/advocacy-issues/coalitions-
partnerships/aprais/. 
70  Available at http://autisticadvocacy.org/2009/10/call-for-action-to-end-the-judge-rotenberg-
center-and-aversives/. The organizations signing the letter included, among others: the  
American Association on Intellectual and Developmental Disabilities;  Association of University 
Centers on Disabilities; The Arc of the United States; Autism National Committee; The Autistic 
Self Advocacy Network; Center on Human Policy, Law, and Disability Studies, Syracuse 
University; Coalition for the Legal Rights of People with Disabilities (Massachusetts); Disability 
Rights Education and Defense Fund; Easter Seals; National Association of County Behavioral 
Health and Developmental Disability Directors; National Association of Councils on 
Developmental Disabilities; National Association for the Dually Diagnosed; National Disability 
Rights Network; The National Leadership Consortium on Developmental Disabilities, University 
of Delaware; TASH; and United Cerebral Palsy.  
71 Id. 
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aversive procedures in general, but also honed in on the practices at the JRC.72 As a direct result 

of the letter, the Department of Justice initiated an investigation into practices at JRC.73 

More professional, scientific, family, and consumer associations continue to join this 

consensus. In June 2015, the  National Association of State Directors of Developmental 

Disabilities Services (NASDDS), representing the nation’s commissioners of developmental 

disability and related services, adopted a position statement on behavioral support for people 

with developmental disabilities which rejects the use of aversive interventions that inflict pain, 

discomfort and/or social humiliation) and promotes the use of Positive Behavioral Support 

practices.74 The Association explained:  

Aversive interventions do not address the cause of the problematic behavior, do not 
promote social networks or participation in the community, and may cause trauma 
through the application of pain or fear…. Positive Behavior Support (PBS) is 
recommended as the most appropriate approach … in supporting people with I/DD to 
address problem behavior.75 
 
Most recently, professional associations have also articulated their support for the FDA’s 

proposed ban on ESDs; twenty-two disability rights organizations submitted written comments 

supporting the ban to the Panel Meeting docket, one of which was signed by 23 disability rights  

groups.76 Among these is a widely-signed letter circulated by the National Leadership 

                                                            
72 Id. The letter makes specific reference to JRC. Id.  
73  Letter from Department of Justice, Civil Rights Division to Nancy Weiss (Feb. 18, 2010), 
Addendum at 55. Two years later, the National Council on Disability encouraged DOJ to 
expedite its investigation. Letter dated April 12, 2012,  
http://www.ncd.gov/rawmedia_repository/DOJ%20letter%20re%20%20JRC-1.pdf. Amici are 
informed that the DOJ investigation is ongoing.  
74 NASDDS, Position Statement on Positive Behavioral Supports, 
http://www.nasddds.org/uploads/documents/NASDDDS_Position_Statement_on_Postive_Behav
ioral_Support_%2800000003%291.pdf (June 2015).  
75 Id. 
76 FDA, Proposed Rule at 24393. For example, the National Association for the Dually 
Diagnosed (NADD) submitted a letter in support of the proposed ban on ESDs dated May 2016 
available at https://www.regulations.gov/document?D=FDA-2016-N-1111-1264.  
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Consortium on Developmental Disabilities, the Autistic Self Advocacy Network and the Bazelon 

Center for Mental Health Law.77  

 

E. International Law, Which Should Be Afforded Significant Weight, Prohibits the 
Use of Contingent Electric Shock. 
 

 International law roundly condemns contingent electric shock, and labels it a form of 

torture.78 The United Nations definition of torture encompasses “any act” causing “severe pain 

and suffering” that is “intentionally inflicted” for the purpose of  “intimidating and coercing” an 

individual, when it is done with the “consent or acquiescence” of a “public official” or someone 

acting in an “official capacity.”79 At JRC, aversives are punishment that is “intentionally 

inflicted” and thus is prohibited by international conventions and treaties.  

Though the UN definition of torture predates the 1987 Court Order, international 

authorities have since applied it specifically to JRC’s use of painful aversives. In 2010, JRC was 

the subject of a report by the Mental Disability Rights International, which issued an urgent call 

to the United Nations Special Rapporteur on Torture to prohibit the use of aversives, as used by 

JRC.80 Later that year, the Special Rapporteur, Manfred Nowak, publicly stated that he was 

“shocked” by the report and promptly sent the U.S. government an urgent appeal to investigate.81 

                                                            
77 Comment from A Better Life, LLC (June 1 2016), 
https://www.regulations.gov/document?D=FDA-2016-N-1111-1451.  
78 See Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment 
(Convention Against Torture).  G.A. Res. 39/46, U.N. Doc. A/RES/39/46 (December 10, 1984). 
 79 Id. at Art.1, ¶1. 
80 “Torture not Treatment:  Electric Shock and Long-term Restraint in the United States on 
Children and Adults with Disabilities at the Judge Rotenberg Center” (“MDRI Report”), 
www.disabilityrightsintl.org/wordpress/wpcontent/uploads/USReportandUrgentAppeal.pdf. 
81 Katie Hinman and Kimberly Brown, UN Calls Shock Treatment at Mass. School Torture, 
(June 30, 2010), http://abcnews.go.com/Nightline/shock-therapy-massachussetts-
school/story?id=11047334. 
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On June 11, 2012, Juan E. Méndez, the current Special Rapporteur on Torture, & Anand Grover, 

Special Rapporteur on the Right to a High Standard of Physical and Mental Health wrote to  the 

U.S. State Department about the treatment of children and young adults at Judge Rotenberg 

Center. The U.S. Mission to the UN responded to the UN High Commissioner for Human Rights 

June 2012 letter with assurances of concern and a cataloguing of the various U.S. federal and 

state efforts to curb the use of electric devices that deliver skin shocks at the Judge Rotenberg 

Center. He describes the review of the device by the FDA, the Department of Justice’s 

investigation of potential civil rights law violations, as well as actions by agencies within New 

York and Massachusetts.82 

In 2013, Special Rapporteur Méndez presented another report to the U.N. Human Rights 

Council,83 calling on the U.S government to bring an end to the use of electric shocks and 

restraint at JRC.  He unequivocally concluded that “the rights of the students of the JRC 

subjected to Level III Aversive Interventions by means of electric shocks and physical means of 

restraint have been violated under the UN Convention against Torture and other international 

standards.”84 Mr. Nowak made it clear that benevolent intent does not excuse torture. In fact, 

JRC practices cannot be justified under international law for any reason: “The prohibition of 

torture is absolute.”85 In fact, according to Nowak, an unambiguous rule is particularly necessary 

where the motive is “treatment,” given the heightened potential for “serious violations and 

                                                            
82 Letter from Peter F. Mulrean, Deputy Permanent Representative, U.S. Mission to the UN and 
Other International Organizations in Geneva to Juan E. Mendez & Anand Grover, Office of the 
UN High Commissioner for Human Rights (Jan. 2, 2013), Addendum at 56-58.  
83 U.N. Special Rapporteur on Torture, Report of the Special Rapporteur on Torture and other 
Cruel, Inhumane or Degrading Treatment or Punishment, at 84, U.N. Doc. A/HRC/22/53/Add.4 
(March 4, 2013), 
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session22/A-HRC-22-
53-Add4_EFS.pdf. 
84 Id. 
85 Hinman and Brown, see note 79. 
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discrimination against persons with disabilities” that are “masked as ‘good intentions’ on the part 

of health professionals.”86 Based upon the UN’s investigation and report, the JRC’s practices are 

illegal under international law.87 

 Subsequent to the UN Report, the Convention on the Rights of Persons with 

Disabilities was ratified by 106 countries and signed by 153, including the United States. Article 

15 bans torture in terms as unequivocal as the Convention against Torture.88 Thus, by virtue of 

the Conventions Against Torture and on the Rights of Persons with Disabilities, international law 

reflects consensus that contingent electric shock has no legitimate purpose in civilized societies. 

 The United States is a party, not merely a signatory, to the International Convention 

Against Torture.  The Convention was ratified by the Senate, making it a treaty obligation of the 

United States.  The United States has signed, but the Senate has yet to ratify, the Convention on 

the Rights of Persons with Disabilities.  However, as a signatory, “a state’s obligations under it 

are controlled by the Vienna Convention of the Law of Treaties[,] which requires signatories to 

‘refrain from acts which would defeat [the Convention’s] object and purpose.”89 

                                                            
86 MDRI Report at 25 (quoting Manfred Nowak & Elizabeth MacArthur, The United Nations 
Convention against Torture: A Commentary 54 (2008), citing Herman Burgers & Hans Danelius, 
The United Nations Convention against Torture; Handbook on Convention against Torture and 
Other Cruel, Inhuman or Degrading Treatment 119 (2008)).   
87 MDRI Report at 26. 
88 Article 15 of the Convention on the Rights of Persons with Disabilities – 

Freedom from torture or cruel, inhuman or degrading treatment or punishment – 
reads (in pertinent part) as follows: 

 1.  No one shall be subjected to torture or to cruel, inhuman or degrading 
treatment or punishment . . .; 

 2.  States Parties shall take all effective legislative, administrative, judicial 
and other measures to prevent persons with disabilities, on an equal basis 
with others, from being subjected to torture or cruel, inhuman or 
degrading treatment or punishment. 

G.A. Res. 61/106, Article 15, U.N. Doc. A/RES/61/611 (December 13, 2006).    
89 In the Matter of the SPCA Article 17-A Guardianship Proceeding for Mark C.H., 906 
N.Y.S.2d 419, 433 (N.Y. Sur. 2010). 
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 Even when international law is not binding, courts look to it for guidance.  In its 

deliberations over whether juveniles should be subject to life without parole, the Supreme Court 

opined that evidence of agreement among “the world’s nations that a particular sentencing 

practice is inconsistent with basic principles of decency” constitutes persuasive authority.90 The 

Commonwealth’s high court has also looked to international law for guidance.91 

 In this case, particularly when JRC stands alone in its use of painful aversives, the Court 

should give significant weight to well-reasoned and widely supported international legal 

principles prohibiting the use of painful punishments and electric shock devices on persons with 

disabilities that are reflected in both the Convention Against Torture and the Convention on the 

Rights of Persons with Disabilities. 

 
F. The Current DDS Regulations Reflect the Consensus View that Painful Aversive 

Techniques Should Be Banned, At Least Prospectively.  
 

Following and advancing the trend to eliminate the use of painful aversives, the 

DDS issued regulations in 2011, amending its behavior modification regulations to nearly 

eliminate the use of “Level III” aversives, including the electric shock techniques 

currently employed at JRC.92 The new regulations are consistent with the overwhelming 

weight of authority emerging since this Court’s 1987 Judgment. 

                                                            
90 Graham v. Florida, 560 U.S. 48, 81-82 (2010). 
91 See, e.g., Adoption of Peggy, 436 Mass. 690, 699 (2002) (the SJC carefully considered the 
implications of the Convention on the Rights of the Child on the case at bar, even though the 
treaty was not binding). 
92 115 C.M.R. 5.14 (4)(b)(4). Aversives are wholly prohibited except for persons grandfathered.  
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In advance of taking this action, DDS conducted a research review.93 Agency staff 

found a dearth of support for aversives in recent impartial studies.94 Conversely, the 

research justified concerns that any benefits from electric shock practices were ephemeral 

unless staff persistently maintained or increased punishments.95 

In contrast to the lack of support in the literature for painful aversives, the review 

noted burgeoning support in the professional literature postdating this Court’s 1987 

judgment for positive behavior interventions.96 DDS cited 1999 and 2005 reviews of 

clinical literature, each concluding that there was ample documentation of the efficacy of 

PBS interventions in reducing problem behaviors of children and adults with severe 

disabilities.97 

The DDS thereafter drafted regulations and conducted rulemaking proceedings 

under the state Administrative Procedures Act and prepared a summary of the comments 

it received from interested persons.98 Responses overwhelmingly supported DDS’ 

proposal to limit the use of aversives.99 Opposition was limited exclusively to persons 

affiliated with JRC.100 Written comments received from national, state, and local 

                                                            
93 See Response to Testimony and Written Comments to Proposed Amendments to Behavior 
Modification Regulations (“Response to Comments”) 115 CMR 5.14 (Oct. 14, 2011), available 
at http://www.mass.gov/eohhs/docs/dmr/regs/reg-115cmr514-comments.pdf. 
94 Id. at 8 – 9. 
95 Id. 
96 Id. 
97 Id. at 8. 
98 See id. 
99 Id. at 9 – 19. 
100 Id. An overwhelming number of written comments received by the Department were in 
support of the proposed regulations. 272 of the 287 written comments supported the proposed 
regulations. 15 were opposed. Of the 73 unduplicated oral comments, 15 were in support and 56 
opposed to the proposed regulations. All of the comments opposed to the regulations came from 
individuals affiliated with the Judge Rotenberg Center (“JRC”). Id. at 2. 



27 
 

associations were unanimously in support of the proposed regulations,”101 though there 

was sentiment in these groups that the regulations ought to wholly ban aversives.102 

More recently, DDS has proposed new regulations on PBS applicable to all 

programs which are operated, funded or licensed by the Department.103 Through these 

regulations, DDS seeks to ensure that all such programs employ PBS, an approach that 

will “promote the dignity and respect of individuals and will not be unduly restrictive or 

intrusive.”104 To do so, DDS requires programs to establish institutional capacity to 

implement PBS.105 DDS also sets a range of standards for the use of PBS, such as 

standards for treatment plans, clinicians, and allowed practices.106  

 

II. The DDS Acted Within Its Authority In Issuing Regulations Governing ESDs. 
 

 The DDS action is neither ultra vires or inconsistent with the DDS’ enabling statute, 

arbitrary, or in violation of individual rights. In light of changed circumstances, including the 

                                                            
101 Id. at 2, 14. Organizations included the President’s National Council on Disabilities, the 
American Association on Intellectual and Developmental Disabilities (Massachusetts Chapter), 
the ARC of Massachusetts, the National Association of State Directors of Developmental 
Disability Services, the Association of Developmental Disability Providers, the Massachusetts 
Developmental Disabilities Council, MA Advocates Standing Strong, the Providers Council, 
TASH and many others. Local organizations that serve people with disabilities in Massachusetts 
also weighed in uniformly in support of the regulations, including United Cerebral Palsy of 
Berkshire; Bridgewell; TILL; BAMSI; Partners: Community Systems, Inc.; North Suffolk 
Mental Health: Work, Inc.; Shore Collaborative; Life Works; Behavioral Health Network; 
United Cerebral Palsy (Boston); NorthEast ARC; Seven Hills; Minute Man ARC; Vin Fen; 
Employment Resources, Inc.; the May Institute; American Training: LifeLinks; Stavros Center 
for Independent. Id. at 16-17. 
102  Id. at 14. 
103 115 CMR 5.14(1)(b). 
104 115 CMR 5.14(1)(c). 
105 115 CMR 5.14(3), (4), (5).   
106 115 CMR 5.14 (7)-(17). 
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issuance of properly-promulgated and binding regulations enacted since the 1987 Order of this 

Court, the Order should be vacated. 

 

A. Prospectively Banning Painful Aversives in Regulated Facilities Is Within DDS’s 
Statutory Authority, as the SJC Recognized in a Previous Case Involving the 
Parties to This Action. 

 
While the new 2011 DDS behavior modification regulations prospectively ban the use of 

aversives in facilities licensed by DDS, in recognition of the Consent Decree, they distinguish 

between individuals at JRC that currently have substituted judgment orders authorizing the use 

of ESDs and newly-placed JRC residents, explicitly exempting the former group from the 

regulatory ban.107 As noted above, DDS sponsored thorough rulemaking proceedings before 

promulgating the behavior modification regulations, which are consistent with the authority 

invested in the Agency by the General Court. 

DDS’ role with respect to persons with developmental disabilities is significant. It is 

required by statute to establish a comprehensive system of community services, as well as 

standards and community-based oversight for such programs.108 It also has responsibility for 

licensing private facilities providing residential or day care services,109 and for promulgating 

regulations governing the operation of these facilities.110  

The legislature’s charge to DDS is otherwise broadly stated. The Agency is required to 

attend to “all matters affecting the welfare” of persons with intellectual or developmental 

                                                            
107 115 C.M.R. 5.14 (4)(b)(4). 
108 G.L c. 19B, § 12A, 13. 
109 G.L c. 19B, § 15(a). 
110 Id. It “may refuse to grant, suspend, revoke, limit or restrict the applicability of or refuse to 
renew a license …for any violation of its regulations or standards” governing these facilities. 
G.L. c. 19B, § 15(d). 
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disabilities.111 (emphasis supplied) In the listing of subject matters upon which the DDS is 

specifically charged with adopting regulations, there is explicit reference to “treatment.”112 

Indeed, in this and in other areas within its purview, the DDS is required to promote “the highest 

practicable professional standards.”113 Its authority clearly extends to treatment issues, as 

evidenced by longstanding DDS regulations governing service eligibility,114 treatment planning 

and appeals,115 complaints,116 due process,117 and, most relevant to this case, the definition and 

protections for legal and human rights, covering such matters as abuse, neglect, exploitation, 

competency, consent, medication, restraint, and behavioral interventions.118 Neither the broad 

legislative mandate, nor the Agency’s practices over the past four decades, including the periods 

preceding and post-dating the Consent Decree, offer a basis for concluding that its regulatory 

authority is limited to matters such as physical plant standards and patient/staff ratios.119 

In Judge Rotenberg Center. v. Dep’t of Mental Retardation, the SJC rendered it clear that 

courts have no inherent authority to override regulations. 120 “Indeed, it is fundamental that a 

                                                            
111 G.L c. 19B, § 1 
112 See M.G.L.A. 123B § 2, charging DDS with adopting regulations that “establish procedures 
and the highest practicable professional standards for the reception, examination, treatment, 
restraint, transfer and discharge of persons with an intellectual disability in departmental 
facilities,” that are “adaptable to changing conditions and to advances in methods of care and 
treatment and in programs and services for persons with an intellectual disability,” and that meet 
“the highest practicable professional standards for community services for persons with 
developmental disabilities.” 
113 Id.  
114 115 CMR 6.01 – 6.09. 
115 115 CMR 6.20 – 6.25 (planning) and 6.30 – 35, 6.63 (appeals). 
116 115 CMR 9.06. 
117 115 CMR 9.11. 
118 115 CMR 2.01 and 5.00 et seq.   
119  Amici respectfully disagrees with the view expressed by the Court in In Re. Guardianship of 
S.B. on the scope of DDS’ authority relative to treatment decisions. See May 14, 2014 Order and 
Memorandum of Decision on Respondent Dept. of Developmental Services Motion to Dismiss 
Petition to Expand the Powers of a Guardian filed on February 19, 2014, at 3. 
120 424 Mass. 430, 446 (1997). 
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judge's order should and could not ignore the Department's authority regarding certification 

requirements or compliance with applicable regulations” as “[t]o do so would violate the 

principles of separation of powers by usurping an executive function.”121 The Court stressed that 

the Agency had not forfeited its “regulatory authority over JRC's programs and facilities,”122 

stating that: “A court ... may not properly exercise the functions of the executive branch of State 

government.”123 Since the DDS has properly exercised its authority to regulate services to JRC 

residents, its regulation is a valid exercise of DDS’ statutory duty. 

 

 
B. The DDS Regulations Are Not Arbitrary and Capricious. 
 
The “police power,” now “more commonly termed the State’s regulatory authority,” 124 

refers to government’s broad power to make laws as “necessary to secure the health, safety, good 

order, comfort, or general welfare of the community.”125 Courts should give no more than 

minimal scrutiny to governmental limitations on individual prerogatives,126 and must uphold 

challenged agency actions that are not arbitrary or lacking in any “rational basis.”127 A court 

must give “due weight to the experience, technical competence, and specialized knowledge” of 

                                                            
121Id. 
122Id. at 446. 
123Id. The Court cited Care & Protection of Isaac, 419 Mass. 602, 606 (1995), quoting Matter of 
McKnight, 406 Mass. 787, 792 (1990) and Guardianship of Anthony, 402 Mass. 723, 727 (1988). 
124 Goodridge v. Department of Public Health, 440 Mass. 309, 321-22 (2003). 
125 Id. 
126 See American Lithuanian Naturalization Club, Athol, Mass., Inc. v. Board of Health of Athol, 
446 Mass. 310, 320 (2006) (local board of health prohibition on smoking in private clubs upheld 
as “rational”). 
127 Goodridge, 440 Mass at 330. This standard applies unless the challenged impingement 
implicates a right deemed “fundamental” or involves a “suspect classification.” Id. See also 
Massachusetts Hosp. Ass'n, Inc. v. Department of Public Welfare, 419 Mass. 644, 652 (1995). 
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the Agency, as well as to “the discretionary authority conferred upon it.” 128 The DDS’ regulation 

at issue here is reasonable and clearly meets this test.  

Recently, in a case implicating “fundamental” religious freedoms,129 the SJC held that the 

Department of Children and Families (DCF) properly refused to license plaintiff prospective 

foster and adoptive parents that practiced corporal punishment on their naturally born children,130 

even though they were otherwise “ideal” potential foster/adoptive parents.131 Neither DCF nor 

the Court questioned the plaintiffs’ veracity in promising that they employed physical 

punishment sparingly on their own children and did so privately,132 as well as the parents’ vow 

not to impose corporal punishment on children placed in its care. 133 The Court nonetheless held 

that DCF policy was “reasonably related” to its mission and that the Agency acted within its 

authority. 134 

                                                            
128 Magazu v. Department of Children and Families, 473 Mass. 430, 437 (2016) citing G.L. c. 
30A, § 14(7) and Bulger v. Contributory Retirement Appeal Bd., 447 Mass. 651, 657 (2006), and 
cases cited therein. 
129 See Argument at II (B). 
130 Magazu, 473 Mass. 430. 
131 Justice Cordy, in a concurring opinion in which Justices Botsford and Duffly joined, stated 
that it was “apparent from the record that in every respect (but for one) they were ideal foster and 
preadoptive candidates. They had a very stable home environment, a nurturing supportive 
relationship with their own two children, and an excellent record of employment and community 
involvement.” Id. at 447. 
132 Id. at 433, 439. Physical discipline would thus be administered “out of the sight and hearing” 
of the prospective foster children/adoptees. Id. at 437. 
133 DCF reasoned that it could not adequately screen out children previously abused for 
placement with the plaintiffs, who could be re-traumatized by awareness of the parents’ 
discipline of their own daughters. Id. at 439-40. Agency staff also expressed concern that foster 
children could suffer physical punishment themselves if they were ultimately adopted. Id. at 440. 
134 DCF relied on regulation banning the use of physical discipline on foster children, 110 CMR 
§ 7.111(3), as well as an unwritten “policy and practice of not placing foster children in homes 
where parents administer physical discipline to their own children.” Magazu, 473 Mass. at 440-
441.  The unwritten rule, though not “articulated in express terms,” was upheld because it fell 
“squarely within the parameters of the department's enabling legislation and companion 
regulations, and is rationally related to the department's objectives in the placement of foster 
children.” Id. at 441, citing “Anusavice v. Board of Registration in Dentistry, 451 Mass. 786, 795 
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It was clear from the Court’s decision in Magazu that the minimal scrutiny standard was 

crucial to the result. Three concurring Justices expressed grave doubts regarding the DCF’s 

wisdom and even honesty.135 The Justices nonetheless agreed unanimously that the Court was 

not permitted to substitute its judgment for that of the Agency on how to best protect children 

and upheld the DCF’s action.  

The harm the DDS regulation addresses is far less speculative than that which provided 

the basis for the DCF action in Magazu. In that case, the Court upheld the Agency’s right to 

protect against merely the “potential” that a child with an unknown abuse history might be 

placed with the plaintiffs, become privy to the administration of corporal punishment on another 

child notwithstanding the parents’ precautions, and become re-traumatized. The DDS 

regulations, by contrast, will directly prevent JRC from employing an electric shock device that 

the DDS as well as the FDA determined is unsafe and ineffective. Even if this Court disagrees 

with this assessment of scientific evidence and clinical conclusions it must afford DDS deference 

equivalent to that the SJC gave to DCF and allow the Agency to enforce its regulations. 

 

C. The DDS Has a Compelling Interest in Protecting Children and Other 
Incapacitated Persons from Harm that Justifies its Regulation of ESDs. 

 
Even if the right asserted by JRC on behalf of some of its residents and their parents to 

choose to be subjected to ESDs is “fundamental” in nature and subject to “strict scrutiny” 

                                                                                                                                                                                                

(2008) (where board's policy “is not contrary to the language of its enabling statute, and is 
rationally related to furthering the board's purpose to safeguard the public health and welfare, it 
will be upheld”). 
135 Justice Cordy said that the Department’s position could be characterized as “overly rigid and 
cautious in the extreme.” Magazu, 473 Mass. at 448. Noting the dire need for foster/adoptive 
placements and reportedly lax licensing practices apparently linked in other cases to well-
publicized tragic outcomes, he “wonder[ed]” if the “real problem in this case was not so much 
the department's concern for child safety, but rather a disagreement with the plaintiff's beliefs 
regarding the upbringing of their children.” Id. at 446-49. 
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analysis, thus obliging DDS to demonstrate a “compelling” interest in justification of its ESD 

ban, this Court should uphold the regulation.136 DDS, carrying the mantle of the State acting as 

parens patriae, has sufficient justification for banning the use of ESDs on both minor and adult 

JRC residents. 

 “It cannot be disputed that the State has a compelling interest to protect children from 

actual or potential harm.”137 In fact, the State fulfills its duty for both children and incapacitated 

persons in a wide variety of contexts.  In some, where the rights abridged are “fundamental,” the 

governmental conduct must be strictly scrutinized. For example, in Magazu, the SJC went 

beyond holding that the State’s action was rationally based; it also found that the State’s interest 

in protecting children from harm was sufficiently compelling to justify what the Court held was a 

“substantial burden” imposed on the exercise of “sincerely held” religious beliefs in which the 

plaintiffs use of corporal punishment was grounded.138 As a result, the Court upheld an 

application of policy that denied plaintiff parents the right to offer a permanent home to needy 

children. The interest in child protection asserted by DCF was powerful enough to override a 

fundamental right to free religious exercise, even when it only involved possible harm.  

                                                            
136 See Aime v. Commonwealth, 414 Mass. 667, 673 (1993): The Court stated that in challenges 
to governmental action implicating substantive due process “. . . the nature of the individual 
interest at stake determines the standard of review that courts apply.” If “a right deemed to be 
“fundamental” is involved, courts “typically will uphold only those statutes that are narrowly 
tailored to further a legitimate and compelling governmental interest.” (citations omitted) 
137 Blixt v. Blixt, 437 Mass. 649, 656 (2002). citing Prince v. Massachusetts, 321 U.S. 158, 167 
(1944); Matter of McCauley, 409 Mass. 134, 136 (1991). 
138 Id. at 445-46. The Court employed the “balancing test” enunciated in Attorney Gen. v. 
Desilets, 418 Mass. 316, 321-23 (1994) for determining religious liberty claims under the 
Massachusetts Constitution, which the Court stated is more protective than the federal. Magazu, 
473 Mass. at 442-43. The test “requires that we determine whether the State action about which a 
party has complained (here, a prohibition on the use of corporal punishment in a foster home) 
‘substantially burdens [the] free exercise of religion, and, if it does, whether the Commonwealth 
has shown that it has an interest sufficiently compelling to justify that burden.’” Id.   
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Further, assertions of parens patriae authority often impinge on what State and federal 

courts have characterized as a parents’ fundamental right to care for their children without undue 

state interference.139 These circumstances “rang[e] from the complete severance of parental 

rights on a judge's finding of parental unfitness, to the limitation of parental choices in the areas, 

for example, of education, health care, and safety.”140 In several cases, the State’s interest in 

child protection was deemed sufficiently compelling to override parental decisions that, as here, 

involved serious health issues.141  

The State’s authority to protect children and incapacitated persons is not limited to life 

and death situations. In Blixt, the SJC reversed a trial court determination that G.L. c. 119, § 39D 

(the so-called grandparents’ visitation statute) authorized violations of parents’ “fundamental 

right” under the state and federal constitutions “to make decisions concerning the care, custody, 

and control of their child.”142 The Court held that the State’s interest in protecting children from 

harm ensuing from the loss of access to persons with whom they enjoy important relationships 

was sufficiently compelling to allow for overrides of even a fit parents’ liberty interest in child 

rearing.143 Thus even fundamental parental rights may yield to “the compelling State interest in 

protecting the welfare of a child who has experienced a disruption in the family unit from 

                                                            
139 See Youmans v. Ramos, 429 Mass. 774, 784 (1999). 
140 Blixt, 437 Mass. at 656. (citations omitted) 
141 Custody of a Minor, 378 Mass. 732 (1979) (denying parents the right to administer laetrile to 
their child as cancer treatment); Matter of McCauley, 409 Mass. 134 (compelling blood 
transfusions over parents’ religiously based objections). 
142 Blixt, 237 Mass. at 651. 
143 Blixt, 437 Mass. at 658. The Court reaffirmed and acknowledged parents’ fundamental rights 
by establishing a presumption in favor of parental choices on visitation right of third party, 
subject to override under certain conditions. Id. See also Youmans, 429 Mass. at 784-85 (natural 
father’s fundamental parental rights outweighed by child’s need for continuing relationship with 
caretaking aunt).  



35 
 

harm.”144 If the State may protect children from psychological harm that arises from separation 

in abrogation of a fundamental right, it similarly may protect them from an almost entirely 

abandoned behavioral control technique that involves painful electric shocks, particularly when 

more humane and less invasive alternatives for controlling self-injurious behavior are available.  

 The parens patriae right to protect against harm extends to adults at JRC, almost all of 

whom are incompetent.145 Typical rationales for determining whether the State has a sufficient 

basis for overriding individual choices that implicate privacy rights are articulated in case law,146 

but the list is “not exhaustive, and other State interests may also deserve consideration.”147 For 

example, in the Myers case, the SJC held that the State’s interests in preventing prisoners from 

refusing treatment in order to “manipulate” prison placements justified forced kidney dialysis.148 

The Commonwealth’s interest in preventing highly vulnerable persons from exposure to harsh 

and painful behavioral control methods in facilities it regulates is as weighty as its interest in 

keeping prisoners from attempting to obtain a prison placement transfer. 

                                                            
144 Blixt, 437 Mass. at 660. See also Youmans, 429 Mass. at 784-85. 
145 The State authority is not affected by whether the person is acting on their own behalf or 
through a guardian seeking a court’s permission to subject the person to an extraordinary 
procedure as provided for under the 1987 Order. The mandated “substituted judgment” process 
does not expand or contract the range of viable alternatives. It is designed to allow incapacitated 
persons “the same panoply of rights and choices” that a court is prepared to “recognize in 
competent persons." See Superintendent of Belchertown State School v. Saikewicz, 373 Mass. 
728, 746 (1977) (citing Strunk v. Strunk, 445 S.W.2d 145 (Ky. 1969)). Thus, choices forbidden 
to persons that are competent, such as a choice to commit suicide (see Commonwealth v. Mink, 
123 Mass. 422 (1877)), or, if the DDS regulation is upheld, to be exposed to ESDs, are 
unavailable to incompetent persons as well.  
146 See In the Matter of the Guardianship of Roe, 383 Mass. 415, 448-49 (1981): “Among the 
State interests which we have identified in our prior cases are: “(1) the preservation of life; (2) 
the protection of the interests of innocent third parties; (3) the prevention of suicide; and (4) 
maintaining the ethical integrity of the medical profession,” citing Saikewicz, 373 Mass. at 741 
(1977). 
147 Id.  
148 Commissioner of Correction v. Myers, 379 Mass. 255 (1979). 
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The DDS regulations are further justified by the Agency’s interest in preventing use of 

painful aversives for clearly inadequate reasons (e.g. to promote compliance with petty 

commands). In the Roe case, the Court said that the potential for abuse of institutionalized 

persons is “obvious.”149 Accordingly, the Court noted in Rogers that abuse can arise from an 

undue emphasis on “maintain[ing] order.” 150  

A similar impulse can motivate abusive use of ESDs on JRC residents. In fact, incidents 

of serious abusive treatment at JRC have been well-reported, including in startling videotapes of 

wonton resident shocking aired on commercial television.151 DDS, in the discharge of its duty to 

protect vulnerable persons from harm, properly weighed this potential and actual risk, in 

concluding that shock devices should not be used on its clients. 

DDS has a compelling interest in preventing the use of ESDs, even if it means limiting 

individual choice, in most cases expressed by a parent on a child’s behalf or through a guardian 

in Probate Court proceedings. Just as DDS has long prohibited the use of seclusion and most 

forms of mechanical restraint due to its informed assessment of the benefits versus the risk, so 

too has it now properly exercised the same statutory authority to prohibit the use of electric 

shock devices.  This is particularly true when PBS, a “less intrusive alternative” for dampening 

self-injurious or otherwise undesirable behavior, is available and more effective.152 Further, as 

the SJC suggested in Saikewicz, the State may have an inchoate interest in denying individuals 

                                                            
149 Roe, 383 Mass. at 437, n.11. 
150 Rogers v. Commissioner of Dept. of Mental Health, 390 Mass. 489, 503 (1983).  
151 See Fox News report of April 10, 2012: https://www.youtube.com/watch?v=aAj9W0ntUMI.  
152See Part I (D). In Rogers, 390 Mass. at 511, the Court held that the Commonwealth’s right to 
force antipsychotic medications on persons without court authorization in an emergency is 
contingent on the lack of viable alternatives. Id. Certainly, the Commonwealth should be entitled 
to hold private residential facilities to this same standard. 
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the right to make choices that “’cheapen’ the value which is placed in the concept of living.”153 

Such an interest would certainly justify eliminating the use of aversive control techniques that 

are demeaning both to the subject of the punishment and the person that administers it. 

 
CONCLUSION 

 For the foregoing reasons, this Court should grant Defendants’ Motion and enter 

judgment vacating the Consent Decree and terminating its jurisdiction over this case.  

 

 

            
Jennifer Honig  

      BBO# 559251 
      jhonig@mhlac.org 

617-338-2345 ext. 125 
 
 
 
      
Phillip Kassel 

      BBO # 555845 
      pkassel@mhlac.org 

Mental Health Legal  
  Advisors Committee 
24 School Street, 8th fl. 
Boston, MA  02108 
617-338-2345 ext. 123 

 

                                                            
153 Saikewicz, 373 Mass. at 742. 



 

 

 

 

 

 

 

ADDENDUM 

   



 
Frank L. Bird & James K. Luiselli, Positive Behavioral Support of Adults with  
Developmental Disabilities: Assessment of Long-term Adjustment and Habilitation Following 
Restrictive Treatment Histories, 31 J. OF BEHAVIOR THERAPY AND EXPERIMENTAL PSYCHIATRY, 
5-19 (2000) ......................................................................................................................................1 
 
Robert Horner et al., Toward a Technology of “Nonaversive” Behavioral Support, 15 J. OF 

ASS’N FOR PERSONS WITH SEVERE DISABILITIES 125 (1990)   .......................................................16 
 
Martha E. Snell, Fifteen Years Later: Has Positive Programming Become the Expected 
Technology for Addressing Problem Behavior?  A Commentary on Horner et al., 30 RES. & 

PRAC. FOR PERSONS WITH SEVERE DISABILITIES 11 (2005)  ..........................................................24 
 
Karen Berkman & Luanna H. Meyer, Alternative Strategies and Multiple Outcomes in the 
Remediation of Severe Self-injury, 13 J. of the Ass’n for Persons with Severe Handicaps, No. 2, 
76-86 (1988) ..................................................................................................................................28 
 
Gary W. Lavigna & Thomas J. Willis, A Model for Multi-Element Treatment Planning and 
Outcome Measurement, in AUTISM: IDENTIFICATION, EDUCATION AND TREATMENT (Trisha Van 
Berkell ed., 1992)  ..........................................................................................................................40 
 
Letter from Department of Justice, Civil Rights Division to Nancy Weiss (Feb. 18, 2010)  ........55 
 
Letter from Peter F. Mulrean, Deputy Permanent Representative, U.S. Mission to the UN and 
Other International Organizations in Geneva to Juan E. Mendez & Anand Grover, Office of the 
UN High Commissioner for Human Rights (Jan. 2, 2013) ...........................................................56 

	
 

 



ADD. 1



ADD. 2



ADD. 3



ADD. 4



ADD. 5



ADD. 6



ADD. 7



ADD. 8



ADD. 9



ADD. 10



ADD. 11



ADD. 12



ADD. 13



ADD. 14



ADD. 15



ADD. 16



ADD. 17



ADD. 18



ADD. 19



ADD. 20



ADD. 21



ADD. 22



ADD. 23



ADD. 24



ADD. 25



ADD. 26



ADD. 27



ADD. 28



ADD. 29



ADD. 30



ADD. 31



ADD. 32



ADD. 33



ADD. 34



ADD. 35



ADD. 36



ADD. 37



ADD. 38



ADD. 39



ADD. 40



ADD. 41



ADD. 42



ADD. 43



ADD. 44



ADD. 45



ADD. 46



ADD. 47



ADD. 48



ADD. 49



ADD. 50



ADD. 51



ADD. 52



ADD. 53



ADD. 54



ADD. 55



ADD. 56



ADD. 57



ADD. 58


	MHLAC JRC amicus.final.9-29-16.pdf
	addendum final merged 9 29 16
	Addendum TOC by AS 9 29 16.pdf
	addendum documents




