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The Unintended Results of Payment Reform and
Electronic Medical Records
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Reform of how healthcare is delivered, whether through state or federal
initiatives, insurer protocols, or provider action, is* proceeding tapidly and with
insufficient attention to how it affects the recipients of health care. The motivation for
health care reform is ptimatily to control health care costs, and secondarily to improve
quality of care. Healthcare reform often relies heavily on financial incentives, and policy
makers have repeatedly touted the efficacy of electronic health records. Financial
incentives and electronic health records produce unintended tesults that may be
detrimental to patients, and persons with psychiattic challenges in particular. This paper
examines some of the pitfalls of payment reform and electronic health records.

I. Financial Incentives

Healthcare is moving away from fee-for-service and towards a system of
capitation and risk sharing.! Experiments with financial incentive systems, such as
global capitation, bonus payments, and profit-sharing, ate being promoted as 2 means to
decrease the cost of healthcare while increasing the quality of healthcare.2 Individual
providers or provider groups teceive financial incentives for: reduction of medication
costs, sometimes through the use of formularies or protocols that favor lower cost
drugs; reduction of imaging and laboratory services; reduction of frequency or length of
services; reduction in the recommendation or authorization of certain other types of

* Susan Fendell is Senior Attorney at Mental Health Legal Advisors Committee (MHILAC), a state
agency within the Supreme Judicial Court. Ms. Fendell tecently participated as a panelist at the
Journal of Health & Biomedical Law’s annual symposium in the Spring of 2014 entitled Menta/
Health: The Next Frontier in Healthcare Equality.

1 See Robert A. Berenson et al, US .Approaches to Physician Payment: The Deconstruction of Primary Care,
25 J. GEN. INTERN. MED. 613 (2010} (outlining why fee-for-setvice reform is needed to support
ptimary care in the patient-centered medical home).

2 Harold D. Miller, Creating Payment Systems to Accelerate V alue-Driven Health Care: Issues and Options
Jor Policy Reform, The Commonwealth Fund (Sept. 2007).
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services; reduction of referrals to specialists; overall reduction in practice/entity costs;
increases in the number of patients seen by each clinician (panel size); increase in
favorable outcomes; execution of particular processes (pay for petformance); and
ptoviding lower cost equipment? Accountable Care Organizations (hereinafter
“ACOs”), which have gamered much attention in recent years, use many of these

financial incentives.*

ACOs and other risk-bearing organizations often triil about efficiency, quality
and the freedom to innovate allegedly provided by the new payment arrangements.>
These same proponents fail to address the practical implications of these measures for
* patients. These financial incentives are questionable with respect to their ability to
control costs, allocation of resources, quality of care, adequacy of care, innovation in
treatment, access to care, and cherry-picking of patients.

The primary driver behind payment reform is to lower costs. Although in the
short-term these incentives appear to cut costs, in reality unintended health related
consequences result in higher expenditures.” For example, shorter hospital stays, while

3 See Loti Melichar, The Effect of Reimbursement on Medical Decision Making: Do Physicians Alter
Treasment in. Response to Managed Care Incentive, 28 ] HEALTH ECON 902 (Mar. 28 2009) (stating
MCO physicians reducing the number of procedures to patients increase income). Studies show
physicians spend less titne with their capitated patients than with their non-capitated patients. See
also Lawer Costs, Better Care: Reforming Our Health Care Debivery Systern, CENTERS FOR MEDICARE &
MEDICAID SERVICE (Januaty 30, 2014), http://www.cms.gov/Newsroom/MediaRelease
Database/Fact-Sheets/2014-Fact-sheets-items/2014-01-30-03.html. 'The Affordable Care Act
also aims to end fraudulent attainment of coverage to limit costs of health care for ail. Id. See,
¢g., Robert Seifert and Rachel Gesshon, Chapter 224 of the Acts of 2012: Implications for MassHealth,
MASS. MEDICAID POL. INST. (Sept 2012). Chaptet 224 provides financial incentives for providers
to accept MassHealth payment from alternative payment methodologies. See alo Dennis
Domtzalski, UnitedHealtheare Steps Up dts Move Away From Fee-For-Service Model, BIZJOURNALS.COM
(Jul. 10, 2013, 9:34 am), http://www.bizjournals.com/albiquerque/news/2013/07/10/
unitedhealthcare-less-fee-for-service.html. UnitedHealthcare announced an increase in bundled
payments to providers from $20 billion to $50 billion. I4.

4 Jeff Goldsmith, Aeorntable Care Organizations: The Case for Flexible Partnerships Between Health Plans
and Providers, 30 Health Affairs 32 (2011) (outlining ACOs and the financial incentives to reduce
Medicare Costs).

5 More Partnerships between doctors and bospitals strengthen coordinated care for Medicare beneficiaries,
CENTERS FOR MEDICARE & MEDICAID SERVS. (2013), awailable at http://www.cms.gov/
Newsrocm/MediaReleaseDatabase/Press-Releases /2013-Press-Releases-Items,/2013-12-23.html

(touting ACO benefits of lower costs and increases in quality and efficiency).

6 See infra note 7 and accompanying text.

7 Paul Glasziou, ct. al. When financial incentives do more good than harm: a checklist, BM] (Aug. 14,
2012). The literatute indicating the efficacy of financial incentives ignores alternative
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less costly up front, are mote likely to result in complications, which ultimately are more
expensive.®

Additionally, many existing health care costs are due to administrative expenses,
which ate unlikely to be reduced or impacted by these financial incentives.® Some
provider groups relish the idea of eliminating the administrative cost of dealing with
insurance companies. In reality though, many of these financial incentives, such as
global capitation, may actually increase a provider’s administrative costs.’® Recent
evidence suggests that financial incentives are ineffective at limiting health care costs

explanations for the positive results found. Ses Robert Coates, The New Jersey Gainsharing
Experience, PHYSICIAN EXEC. J. (Jan./Feb. 2014), available at http:/ /www.acpe.otg/docs/default-
source/pej-archives-2014/ the-new-jersey-gainshating-experience.pdfPsfvrsn=4. One article that
reported cost savings from gainsharing incentives noted, “Many of the cost-saving measures that
we used to succeed in gainshating were expansions of programs that we had already instituted in
an effort to save costs. Therefore it is hard to say to what extent the program, by itself, led to the
cost savings.” Id Gainshating programs give doctors a financial incentive to dectease the use of
specific medical devices and supplies, switch to specific products that are less expensive, or adopt
certain clinical practices or protocols that reduce costs by giving them a portion of any savings
attributable to the doctors’ activities. W.P. Carey Sch. of Bus., Guainsharing in' Health Care: Cost-
Saving Kick Start..or Kickback?, KNOWWPC (Nov. 23, 2005) http:// knowwpcarey.com/
article.cfm?raid=864.

8 See generally, Sunil Eappen, et. al. Relationship between occurrence of surgical complications and hospital
Jenances, 309 J. AM. MED. ASSN. 1599 (2013).

% See Palmer Evans, M.D. and Steven Hester, M.D., Addresses at the Massachusetts Health Care Forum:
Acconntable Health Care Delivery-Models and Policy Actions Jfor Massachusetts Nov. 30, 2010) available at
http://masshealthpolicyforum brandeis.edu/forums/forum-pages/ AccountableHealthCare
Delivery.html.  Such administrative costs included “huge executive salaries, fancy office
buildings, and layers of buteauctacy to micro-manage doctors and argue with providers to deny
or delay payments.” Id ‘There is not much reason to believe that ACOs, run by corporate
entities, will behave differently from HMOs. I4 Even not-for-profit HMOs exhibited the
“arrogance and unaccountability, typical of large insurance companies, towards health care
providets and enrollees” Jd. Running an ACO requires formidable investment in technology and
administration to ensure that the ACO remains financially viable. I4.

10 See Samuel H. Zuvekas & Joel W. Cohen, Paying Physicians by Capitation: Is the Past Now Prologue?
9 HEALTH AFFAIRS 1661, 1664 (2010) (discussing recent history of capitation and implementation
on current payment reform measures). From 1980 to 2007, “[H]MOs may also have abandoned
provider capitation because of the administrative complexity of calculating and negotiating
capitation rates, and because capitation might not have delivered on its promise of cost
containment.” Id. See also Capitation and Risk Contracting Survey, AM. MED. GRP. ASS'N. 1,11
(2008), http://amep.org/WorkArea/DownloadAsset.aspx?id=11758 (last visited May 18, 2014).
One survey of providers participating in capitated arrangements found that over half of those
providers had a department dedicated to reconciling and administering risk pools and
settlements. Id. The survey concluded that such tisk contracts required “significant investment”
in contract administration and oversight. I. at 30.
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because physicians ignore those that do not provide a hefty enough financial incentive.!!
A survey of studies on doctors given financial incentives to inctease preventive care
yielded mixed resuits, leading to the conclusion that the incentives wete not large
enough to motivate the necessary provision of setvices.!? The cost of “effective”
financial incentives thus counterbalances any savings that might be achieved.

In addition to lowering costs, financial incentives ate purported to increase the
quality of care that patients receive, though few studies provide informative findings of
explicit links between the quality of care and financial incentives for providers.!? 'The
studies that found financial incentives improve quality often ignore data manipulation by
providets, who seemingly demonstrate high levels of success through selection bias and

11 See Lauren A. Petersen et al., Does Pay-for-Performance Improve the Ouality of Health Care? 145
ANNALS OF INTERNAL MED. 265, 269 (2006) (reviewing studies on outcomes of physician
capitation plans). See Anthony Scott et al., The effect of financial incentives on the quality of health care
provided by primary care physicians, 9 COCHRANE COLLECTION 1, 21 (2011) (noting physicians’
contracting decisions with health plan may be dependent on existence of financial incentive).
The survey review focused exclusively on primaty cate physicians. Id. at 2.

12 See Robert Towns, et al., Economic Incentives and Physicians' Delivery of Preventive Care: A Systematic
Review, 28 AM. J. OF PREVENTATIVE MED. 234, 234 (2005). Six studies that met the inclusion
criteria were identified, which generated eight different findings. Id The literature is sparse. Id,
Of the eight financial interventions reviewed, only one led to a significantly greater provision of
preventive services. Id ‘The lack of a significant relationship does not necessarily imply that
financial incentives cannot motivate physicians to provide mote preventive care. Id.

13 Petersen, suprz note 11, at 270. Financial incentives may over or under reward providers. See
Id. at 269-70. Additionally, the design of the incentive can sometimes cause ambiguity in that the
measures do not take into account factors outside the control of the incentivized party. See, eg,
Molly Doyle and Elyse Pegler, Medicare .Advantage Star Ratings: Where Do We Go From Here?,
HEALTH DIALOG (Sept 2010), available at http://www.healthdialog.com/Libraries/
Research_Documents/Medicare_Advantage_Star_Ratings.sflb.ashx (illustrating that location of
the provider as a factor outside the control of the incentivized party). “Success with a measure
such as ‘Hase of Getting Needed Care and Seeing Specialists” is motre challenging for plans
setving rural and poorer areas with fewer primary care physicians and specialists.” Id. at *5. G.
Flodgren, et al. An overview of reviews evalnating the cffectiveness of financial incentives in changing bealtheare
professional behaviours and patient ontcomes, THE COCHRANE LIBRARY 2011, Issue 7. Art. No.
CDO009255. (July 2011) (noting “[w]e found no evidence from reviews that examined the effect
of financial incentives on patient outcomes™). For example, quality improvement initiatives were
instituted priot to the adoption of the incentive scheme being studied. “Evidence suggests that
quality for some aspects of care was alteady improving before 2004, and could have been
approaching its achievable limit in affluent areas, which would mean that the incentive scheme
was introduced at a time when inequalities had already peaked.” See T. Doran, et al., Effect of
Jinancial sicentives on inequalities in the delivery of primary chinical care in England: analysis of ihinical activity
indicators jor the quality and outcomes framework, 372 LANCET 728-736 (2008). The evidence regarding
quality improvements is mixed, with some studies showing financial incentives neither lower not
improve quality of care. Ses id.
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choosing participants who best fit the study.!4 Additionally, patients requiring setvices
that fall outside the clinical targets could be adversely affected if practices devote all of
their efforts to meeting the goals for the target population, !5

While the efficacy of many of these financial incentives has been called into
question generally, incentives tend to have a greater negative effect on vulnerable
populations, and especially on persons with mental illness. The following sections will
discuss several financial incentives often implemented to reduce costs and improve

quality of care and examine the disparately negative impacts of these measures on
individuals with psychiatric challenges.

A. Capitation

Though capitation payment systems have existed since the 1930s, the
movement to shift the financial risk to health care clinicians is relatively new.!s Under
traditional fee-for-service, payments are made to providers for each service provided.
However, under global capitation, ACOs are paid a flat fee per patient, thus placing

4 Doran, supra note 13, at 728-736. Providers teporting high levels of achievement create a
facade of improvement. Id.

[Tthe results assume consistent and accurate recording of activity by practices,
which were given a financial incentive to report high levels of achievement.
Improvements might have been stimulated by over-reporting numerators —-e.g.
by claiming a missed target had been achieved — or by under-reporting
denominators — e.g. by inapptopriately excluding difficult patients or excluding
them from disease registers.

Id. At the same time, the performance based contracting system might cause some unintended
provider behavior such as misreporting, which could make pesformance look better without
actually improving the treatment quality. Y. Shen, Selction Incentives in a Performance- Based
Contracting System, 38 HEALTH SERV’S RESEARCH 535, 536 (2003). A different study noted that
there can be a substantial risk of bias in most studies, because many do not address the issues of
selection bias as a fesult of the ability of primary care physicians to select into or out of the
incentive scheme or health plan. S. Sivey, et. al, The effict of financial incentives on the quality of health
care provided by primaty care physicians, THE COCHRANE LIBRARY 2011, Issue 9; 12 (2011).

5 Doran, supra note 13, at 735. “[I]he activities we assessed wete mainly concerned with
secondary prevention in people with existing chronic disease, and inequalities could have widened
for activities that were not subject to an incentive, especially in practices that were devoting all
their efforts to meeting the targets.” I7.

16 See Mark Hagland, How Daes Your Doctor Get Paid? The Controversy Over Capitation, PBS
FRONTLINE (May 11, 2014), available a http:/ /wrorw.pbs.org/wgbh/pages/frontline/shows/
doctor/care/capitation.html (discussing the differences and controversies between fec-for-service
and capitation payment systems).
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financial risk on ACOs and their providers to control costs.!” The shifting of financial
risk of providing care to clinicians is allegedly moderated where the clinician or ACO is
responsible for the full range of outpatient and inpatient services.’® The incentive,
however, is to provide just enough care to obviate the need for more costly
interventions.! Capitation “essentially turns the doctor into an insurance company,
often without adequate actuarial spreading of the risk.”2 Therefore, the more treatment
the doctor withholds, the more money he or she earns?! In terms of the ethical
implications of capitation, “large [financial] incentives may create conflicts of interest
that can in tutn compromise clinical objectivity. It is unethical to do unnecessary
procedures to reap financial gain and unethical to limit medical care for financial gain.”?
Financizl incentives related directly to petformance of processes and outcomes do’not
effectively address this conflict? Ultimately, the conflict between the provider’s and the

17 I4. Bundled payments and global capitation shift the financial fisk of providing care to the
providers because the providers’ income is dependent upon reducing theit cost to provide health
care below the capitated payment amount. Even ACOs that reimburse some of their providers
on a fee-for-service basis are able to limit cate with methods formerly used by managed
organizations: financial incentives to “gatekeepers,” cash bonuses, threat of expulsion from the
network, fee “withholds,” contract limitations, the delay of authotization for treatment, and
utilization review. Russ Herman, et. al., Westlaw Database: 5 Litigating Tort Cases § 62:2, HMO
Litigation (last updated August 2013). The author has represented clients whose mental health
care providers were subjected to onerous utilization reviews, including requests for records dating
back for years, because these providers actively pasticipated in the appeal of denial of service
authorization.
18 §¢e Herman, supra note 17.
19 14,
20 MvyRNA C. GOLDSTEIN AND MARK A. GOLDSTEIN, CONTROVERSIES IN THE PRACTICE OF
MEDICINE, 125, 2001.
21 I/ Because under a capitation system a doctor is paid a flat monthly payment for each patient
they see, that doctor is paid the same for a patient who trequires four visits a month and a patient
who hasn’t been to the doctor in years. Id. Thus, there is a positive relationship between the
treatment the doctor withholds and the money that doctor makes. Id. While stop-loss protection
or reinsurance may mitigate some of the danger to oroviders, including small providers, of
assuming financial risk, many may not have it. Id. See Peter S. Wehrwein, Reinsurance and Stop-Loss
Coverage:  Are  Yon on  a Firm  Footing?, hitp:// Www.managedcaremag.com/ archives/
9802/9802.reinsurance.html (last visited May 18, 2014). “A 1995 [American Medical Association
sutvey] . . . [found] that 86 percent of primary care physicians had no reinsurance on any
capitated contract” to limit the physician’s financial exposure. Id.
22 Robert Kuttner, Must Good HMOs Go Bad? — The § earch for Checks and Balances, 338 NEW ENG. J.
MED. 1635, 1637-38 (1998).
23 §p¢ Carine Chaix-Couturier et al., Effects of Financial Incentives on Medical Practice: Resuits from a
Systematic Review of the Literature and Methodological Issues, 12 INT'L]. FOR QUALITY IN HEALTH CARE
133, 136-39 (2000). Studies show that any form of capitation decreases the use of services. Id. at
139. For instance, total volume of prescriptions decreased by 0-24% and hospital days decreased
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patient’s interests could negatively affect the creation and maintenance of therapeutic
alliances and the efficacy of care.*
cy

- Although capitated payment systems were discredited in the 1980s and 1990s
due to their propensity to encourage the denial of medically necessary care, today’s
ACOs essentially use the same payment methodology.”? Even with consumer
protections, this model has proven problematic as exhibited by similar systems in
Europe.® The Buropean experiences illustrate the underlying issue with capitation,

by up to 80% under a capitation system compared with fee-for-service. I4 at 136-37. Little
difference could be found in the outcomes of care, cxcept with respect to eldetly and poor
patients, whose outcomes were better under fee-for-service. Id af 137, Because financial
incentives create a conflict of interest between providers seeking revenue and their patients,
quality, productivity, and severity of patient adjustments must be made to financial incentives.
However, such adjustments can be difficult to make “and have been shown to result in increased
inequities between patients.” Id. at 139.

2 See LAURA THOMPSON & ROSE McCABE, BMC PSYCHIATRY, THE EFFECT OF CLINICIAN-
PATIENT ALLIANCE AND COMMUNICATION ON TREATMENT ADHERENCE IN MENTAL HEALTH
CARE: A SYSTEMATIC REVIEW 5-7 (2012). The therapeutic alliance, a strong clinician-patient
relationship, is the best predictor of adherence in mental health treatment and good mental health
outcomes. ld. David Mechanic, The Functions and Limitations of Trust in the Provision of Medical Care,
23 ]J. HEALTH POL. POL’Y & L. 661, 680 (1998).

[While] [m]any . . . regard transfer of financial tisk to clinicians as a necessaty

condition for resource conservation . . . it is hardly clear that the physician’s

personal remunerative interests should.be the main mechanism by which this

is achieved. . . . [I]t is equally prudent to avoid incentives that place clinicians at

such high personal risk that they must weigh their clinical decisions in terms of

their own interests and needs.
Id
% Austin Frakt, Health Care Cost Control is Hard, And Humbling, KATSER HEALTH NEWS (Nov. 3,
2010), http://www kaiserhealthnews.org/Columns/2010/November/1 10310frakt.aspx. See alw
James Roosevelt, Jt., President and Chief Executive Officer, Tufts Health Plan, .4ddress ot Health
Law Advocates Law and Policy Forum: The Health Care Cost Containment Law: A Jirst step in controlling
costs (October 18, 2012). As Jim Roosevelt commented, the capitation of today and the capitation
of the 1980s and 1990s is the “same thing in essence, hopefully done better.” I,
% See David Mechanic, The Functions and Limisations of Trust in the Provision of Medical Care, 23 J. OF
HEALTH POL., POL’Y & L. 661, 681 (Aug. 1998). In the United Kingdom, for example, capitation
has led to “perverse effects” such as “underprovision of many types of valuable services” and the
inappropriate shifting of wotk (and costs) to entities that were not part of the capitated system.
Id. The author of the article states, “Money is a significant motivator in most realms of activity
and we would do well to link financial incentives more ditectly to our aspitations for quality
improvements.” Id. However, there is no solid research that shows that paying for quality
improvements controls the. deleterious effects of capitation. Experience with pay for
performance is checkered at best. See Jeroen N. Struijs & Caroline A. Baan, Integrating Care through
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namely that providers have responded by cutting or reallocating care rather than by
controlling care for the purpose of better outcomes.?’?

Specialist services, which are generally more expensive than primaty care, are
also negatively affected by capitation because doctots in capitated systems feel more
pressure to limit referrals, sometimes even compromising patient care.? One study that
examined the practice behavior of primaty care physicians indicates that the number of
referrals to specialists decreased by eight percent in a physician group under a capitated
payment system.? Another experiment concluded that physicians choose significantly
fewer services under capitation than under fee-for-service.3¥Generally, under capitation
systems, doctors discharge patients from the hospital post-surgery “quicker and

sicker.””31

Bundled Payments — Lessons Learned from the Netherlands, 364 N. ENGL. J. MED. 990, 990-991 (2011)
available 4t http:/ /wrerw.nejm.org/doi/pdf/10.1056/NEJMp1011849. Additionally, from 2007 to
2010, the Dutch system experienced extreme ptice vatiations in the amount that capitated care
groups were reimbursed for diabetes care bundles. Id This persistence in price variations
indicated that insurers were interpreting the Dutch Diabetes Federation Health Cate Standard
guidelines in ways “to stint in otder to contain costs.” Id.

27 See supra note 26.

28 See generally D. Orentlicher, Paying Physicians More to Do Less: Financial Incentives to Limit Care, 30
U. RICH. L. REV. 155, 155-197 (1996). A Canadian study of fee-for-setvice and capitated primary
cate physicians found fewer referrals to specialists and imaging by the fee-for-service PCPs.
Clare Liddy et al., What is the Impact of Primary Care Model Type On Specialist Referral Rates? A Cross-
Sectional  Study,15:22 BMC  FAMILY PRACTICE 1, 1-8 (2014), available &t
http:/ /www.biomedcentral.com/1471-2296/15/22. As a result, physicians will keep the patient
within their limited knowledge of care and delay the patient from receiving necessary and
specialized treatment. Se¢ E. Pelligrino, Rationing Health Care: The Ethics of Medical Gatekeeping 2 J.
ConTEMP. H. L. & PoLY 23, 31 (1986), awaslable at http://heinonline.org/HOL/
Pagerhandle=hein.journals/jchlp2&div=68&g_sent=1&collection=journals#37. For example, an
internist might not consult a cardiologist about a patient with coronary artery disease quickly
enough, resulting in exacerbation of the coronary artery disease because of the delay in
consultation. See /d.

»T. Gedsen, et al,, Capitation, Salary, Fee-For-Service and Mixed Systems of Payment: Effects on the
Bebavior of Primary Care Physicians (Review), COCHRANE DATABASE SYST. REV. (2006). “To date,
capitated systems [principally capitated primary care practices] have achieved savings largely by
blocking specialist referrals and hospital admissions altogether.” Kuttner, s#pra note 22 at 1559.
% H. Hennig-Schmidt, R. Selton, & D. Wieson, How Payment Systems Affct Physicians' Provision
Bebaviour—-An Experimental Investigation, 30 ]. HEALTH ECON. 637 (2011). '

31 See Jacqueline Kosecoff et al., Prospective Payment System and Impairment at Discharge: The "Quicker-
and-Sicker” Story Revisited, 264 J. AM. MED. ASS'N. 1980, 1980 (1990). In a study with a sample
size of over 10,000 patients, in which the hospitals were paid a fixed amount per patient rather
than being reimbursed based on the patient’s actual cost of care, the patients were repeatedly
discharged sooner and in less stable condition. Id. “[Olne (17%) of six patients was discharged
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In the case of persons with mental illness, the goal is to prevent hospitalization
or acute residential care.2 However, for this population in particular, avoiding
hospitalization, while an admirable goal if appropriately pursued, does not necessarily
equate to total wellness. Delayed or denied setvices or tests may simply result in a
longer petiod of physical or emotional pain and discomfort, but not a worsening of the
medical condition itself. A study of six Ohio mental health centers shows 2 negative
cottelation between capitation, or capitation-like financing mechanisms, and outcomes
for severely mentally ill patients.» Outcomes for patients under the capitated system
were worse than those within the fee-for-service group. Any improvements observed
were only significant for patients in the FFS group. Once the capitated group was
discontinued, treatment outcomes for severely mentally il patients showed
improvement.3* Another study had similar results when the health status outcomes of
persons with severe mental illness in managed care organizations financed through
capitation and no-tisk fee-for-service were compared.® These discrepancies are likely
attributable to the firancial risk capitation imposes on providers, which eliminates
incentives for providers to promote preventive services.3

In addition, capitation and similar financial incentives can also actually impede
the adoption of quality improvements. For example, increasing the use of peer-run
mental health alternatives/services or expanding the definition of medically necessary
services to include work and supportive services will improve the quality of cate. ACOs
may be fearful of adopting innovative peer services until they are the routine standard of
care and definitively proven to reduce cost.’”  Some criticize ACOs generally for

with at least one instability, two (39%) of five patients . . . [had] at least one measure of sickness,
and one (24%) of four patients had an abnormal last laboratory [test result].” Id at 1980-81,

%2 Charles A. Kiesler, Noninstitutionalization as Potential Public Poliy for Mental Patients, 37 AM.
PSYCHOLOGIST 349, 349 (1982).

* The study compated a Case Rate Pilot (CRP) group financed by capitation, with a fee-for-
service (FFS) group. See Mina Chang, et. al., The Impact of Managed Care: Comparison of Case Rate and
Feefor-Service Financing for Persons With Severe Mental Illness, MEDSCAPE (2003), available at
http:/ /www.tnedscape.com/viewarticie/466934_2.

L7 ]

% J.P. Mottissey et al., Service Use and Health Status of Persons with Severe Mental Tiiness in Full-Risk and
No-Risk Medicaid Programs, 53 PSYCHIATRIC SERVICES 293, 293-98 (2002).

% See Capitation, AM. MED. ASSN, http:/ /www.ama-assn.org/ama/ pub/advocacy/state-
advocacy-arc/state-advocacy-campaigns/ private-payer-reform/ state-based-payment-
reform/evaluating-paytment-options/capitation.page (last visited May 18, 201 4) (explaining
physicians’ assumption of risk in using capitation versus fee-for-service). :

37 Scott Gottlieb, Acountable Care Organizations: The End of Innovation in Medicine? AM. ENTER.
INST. FOR PUB. POLICY RESEARCH, Health Policy Outlook No. 3 (Feb. 2011), available at
http:/ /www.aei.org/files/2011/02/16/HPO-2011 -03-g.pdf.
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restricting innovation in medicine by limiting entrepreneurial ventures.

Global capitation incentivizes higher patient caseloads, and as caseloads
increase, the time that clinicians spend with their patients is reduced.” The incentives
inherent in prepaid plans undoubtedly result in a reduction of time spent with the
patient.# Additionally, providers are encouraged to schedule patients for retutning

appointments at extensive intervals, which further delays the patient’s care.*!

38 I

39 Se¢ AM. MED. ASS'N supra note 36 (defining capitation). Under global capitation, physicians are

paid on a per patient basis. See Hagland, supra note 16 (defining and compating global capitation

with other physician payment methods). One of the key factors in misdiagnosis and hence

malpractice claims is a failure of communication. Hardeep Singh & Saul N. Weingart, Dingnostic
Errors In Ambulatory Care: dimensions and preventive strategizs, 14 ADVANCES IN HEALTH Sc1. Ebuc.

57-61 (2009) (listing “provider-patient encounter” as first “dimension{] of ambulatory care from

which errors may arise”). The time pressures under which clinicians operate in ambulatory

settings contribute to this communication issue because of the brevity of a physician-patient

encounter in an ambulatory setting. 14 In a study that compared high-volume and low-volume

physicians, “high-volume physicians had visits that were 30% shorter.” S.J. Zyzanski et ak., Trade-
offs in High Volume Primary Care Practice, 46 J. FAM. PRAC. 397-02 (1998). In another study,
researchers who analyzed 46,320 doctor-patient visits found that shorter visits are associated with
capitation, even after controlling for HMO enrollment status, race, and location. H. Balkrishnan
et al., Capitation Payment, Length of Visit, and Preventive Services, 8 AM. . OF MANAGED CARE 332-40
(2002). See also, Bstella M. Geraghty et al., Primary Care Visit Length, Quakity, and Satisfaction for
Standardized Patients with Depression, 22(12) J. GEN. INTERNAL MED.1641-47 (2007), (practicing in
an HMO was one key factor in shorter visits). If high caseloads ate the norm, there is a potential
for delays in care. See Zyznski, supra (highlighting relationship between high caseloads and
accompanying risk of lower-quality care). If a person must go out-of-netwotk, that diminishes an
ACO’s controls over cost, which is its primary function. See Gottlich, s#pra note 37 (discussing
ACOs in the context of the Patient Protection and Affordable Care Act).

40 K.B. Wells et al., Detection of Depressive Disorder for Patients Receiving Prepaid or Fee-For-Service Care,
262 J. AM. MED. ASS'N 3298 (1989) (explaining that “[prepayment] care [patients] . . . were . . .
less likely to have depression detected . . . than . .. fee-for-service {patients].”). See alse Loti
Melichar, The Effuct of Reimbursement on Medscal Decision Making: Do Physicians Alter Treatment In
Response to a Managed Care Incentive, 28 ]. HEATH ECON. 902 (2009).

# D, Orentlicher, Paying Physicians More to Do Less: Financial Incentives to Limit Care, 30 U. RICH. L.
REV. 155 (1996). Doctots “may schedule return appointments at intervals between appointments
that are too long.” Id. at 161. Edmund D. Pellegrino, Rasioning Health Care: The Ethics of Medical
Gatekesping, 2 J. CONTEMP. HEALTH L. & POL’Y 23, 30 (1986) (noting “negative and positive
financial incentives” force a physician to “conserve . . . referrals for consultation”). Not
surprisingly, high caseloads and the concomitant lack of time to adequately provide setvices
affects quality of care and outcomes. Frank Davidoff, Time, 127 ANNALS INTERNAL MED. 483,
483 (1997). Davidoff reports “41% of physicians . . . reported that the amount of time they
spent with their patients . . . decreased.” Id.
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The caseload and time impact of incentives is particularly severe for petsons
with behavioral health issues.2 For example, undet revisions imposed by Massachusetts
Medicaid’s capitated mental health manager, the time allotted for a standard medical
management visit was reduced from 30 minutes to 15 minutes.# In this quarter hour,
Medicaid recipients must report their current mental health status, including reactions to
cutrent medications and personal factors that might be affecting their health They
also must receive information about new medication, how to administer it and potential
side effects.* This obviously leaves little time for questions or for the patient and
provider to develop the sort of relationship that is so important for the successful
treatment of persons with psychiatric challenges. 4

In a capitated system, where prices for an episode of cate are fixed or where a
provider group is responsible the individual’s total care, providers can hold down
expenses by “creaming” or “cherry-picking” patients with less severe diseases that
tequire low-cost treatment over “high-cost” patients, in order to contain treatment costs
and increase profits.# Not only does capitation run the risk of compromising patient
care, but it can lead to 2 denial of access to care because of ptovider incentive for pre-
selection.®® The impact of this “cherry-picking” can be especially severe for persons
with long-standing, severe mental illness whose treatment tequitements are often
complicated and long-term.

B. Shared Savings

Shated savings, an example of an incentive used to cut health care costs, is

# Shorter visits with doctors directly affects patients’ health, Davidoff, supra note 41 at 483, In
one study, high-volume doctors had lower up-to-date rates of pteventive services, and scheduled
one third fewer patients for well care. Zyzanski, supra note 39. One study found that drug
treatment programs with 2 lower ratio of counselors to clients are associated with bettet drug use
and crime outcomes. Michael L. Prendetgast et al., Pragram Factors and Treasment Outcomes in Drag
Dependence Treatment, 35 SUBSTANCE USE & MISUSE, 1931, 1958 (2000). In yet another study,
researchers linked shorter visits to lower rates of detection of depressive disorders. Wells, supra
note 40,

43 Mental Health Legal Advisors Comm., Consumer Control of Mental Health Information, 6 (Feb. 4,

2013), available at http:/ /wrwrw.power2u.org/downloads/ EHR-Privacy-White-Paper-2.4.13.pdf.
“ Id.

451y
46 MW.J. Dohetty et al., Levels of Physician Involvement Psychosocial Concerns of Individual Patients: A
Developmental Modsl, 25 FAM. MED. 337, 337-42 (1 993)(explaining practitioners' involvement with
patients’ psychosocial concerns increased with length of visit).

47 Chang, supra note 33.
® 1




184 JOURNAL OF HEALTH & BIOMEDICAL LAW [VOL. X NO.2

meant to ensute greater accountability by providers in the delivery of care.#® With this
type of incentive, providers receive a petcentage of the costs saved by teducing services,
labs, and referrals, utilizing cheaper medical devices, and limiting the doctor’s choices for
certain clinical products.®® This type of arrangement most commonly occurs when a
target is set for spending and cost savings or overruns relative to the target are shared
between the parties, e.g., physician groups and ACOs or managed care organizations and
physicians.>t Shared savings, however, inadvertently threaten a patient’s quality of care.
In passing the civil monetary penalties statute for health care fraud and abuse, Congress
recognized that providing incentives to teduce care was unethical and could lead to
reduced quality of care.52

Shared-savings incentives may have a plethora of other unintended results, such
as encourzging providers to refer patients to low-cost hospitals to receive a percent of
the savings or bonuses.>® These hospitals may or may not be proficient in the care the
individual needs. Similarly, less expensive medical devices and services, which frequently
are less effective or appropriate for the individual, are used in place of more expensive
medical devices.’* Doctors have also often reported feeling that quality of care is

4 Gail R. Wilensky et al., Gain Sharing: A Good Concept Getting a Bad Name?, 26 HEALTH AFFAIRS
58, 58-67 (Dec. 5, 2006), available at http:/ /content healthaffairs.org/content/26/1/w58.full. Bur
see, W.P. Carey Sch. of Bus., sypra note 7.

50 See Gainsharing, MED. DEVICE MANUFACTURERS ASS'N,,
swww.medicaldevices.org/?page=gainsharing&terms="gainsharing” (last visited May 18, 2014).

51 See David Muhlestein, Continued Growth of Private and Public Accountable Care Organizations,
HEALTH AFFAIRS (Feb, 19, 2013), http://healthaffairs.org/blog/2013/02/19/continued-growth-
of-public-and-ptivate-accountable-care-organizations/.

52 See The Ethics of Health Care Reform: Issues in Emergency-Medicine- Aﬂ Information Paper, AM. COLL.
OF EMERGENCY PHYSICIANS, http://www.acep.otg/Content.aspx?id=80871 (Last visited May
15, 2014) (explaining ethical implications of several provisions of the Patient Protection and
Affordable Care Act).

5% Katherine Ho and Ariel Pakes, Do Physician Incentives Affect Hospital Choice? A Progress Repor,
(Nov. 2010), available at http:/ /kebijakankesehatanindonesia.net/sites/default/files/ Makalah%20
Katherine%20Ho.pdf.

5% Hearing on Gasnsharing, Subcommittee on Health, Committee on Ways and Means, U.S. House
of Rep. at 66-68, (Oct. 7, 2005), arailable at -www.gpo.gov/fdsys/pkg/CHRG-
109hhrg26377/html/CHRG-109hhg26377.htm  (hereinafter “Hearing on Gainsharing”).  The
Medical Device Manufacturers Association testified that gain sharing promotes higher incidents
of medical complications, re-admittance into the hospital, follow-up surgeries, and malpractice
Lability. I4. ‘Thirteen other groups, including the National Mental Health Association and the
American Association of People with Disabilides also announced their opposition to gain
sharing. Device Industry Opposes Medical Gainsharing at Hearing, HCPRO (Oct. 10, 2005), available at
hetp:/ /www.hepro.com/HOM-52204-3587/ Device-industry-opposes-medical-gainsharing-at-
hearing.html. At the hearing, Congressman Pete Statk commented as follows:
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comprised due to these incentive systems, 55

The problem of ineffective low-cost substitutes is especially notable for persons
with psychiatric challenges, whose complaints of inefficacy and pain are frequently
attributed to their diagnoses. The generic drug Budeprion XL, prescribed in place of the
anti-depressant Wellbutrin, provides an apt example of the disparate effect low-cost
substitutes can have on individuals with mental illness. The generic, approved by the
FDA in 2006, was plagued by complaints. Patients stated that it was not as effective as
the name brand, but the FDA ignored those complaints, likely attributing them to the
normal ups and downs of depression.5 It was not until October of 2012, six years after
the introduction of this genetic on the market, that the FDA conceded the drug was not
the bioequivalent of its name brand.5

I recall 20 years ago in this Subcommittee we examined this gain shating. We
called it “kickbacks” in those days. We decided that wasn’t such a good idea, to
encourage profit shating at the expense of beneficiaties, taxpayers, because
they suffered. When the hospital prospective payment system was
implemented, hospitals began enlisting physicians through incentive plans to
help contain costs. But this created inducements for the docs to withhold cate
or create eatly discharge. We enacted new penalties in Title 9 of the Social
Security Act. Bluntly stated, what we are going to talk about today is whether
to turn back time [and] allow kickbacks, which will benefit nobody but either

the doctor or the hospital, but saves money. The taxpayers, the beneficiaries
will suffer.

Hearing on Gainsharing, sypra at 5.

% Kevin Grambach, et al, Primary Care Physicians’ Escperience of Financial Incentives in Managed-Care
Systems, 339 NEW ENG. J. MED. 1516, 1516 (1998) (finding 17 percent of doctors believed the
pressure of incentive systems compromised patient care).

5% See In re Budeprion XL Mktg, & Sales Litig,, E.D. Pa., No. MDL 2107, 2010 WL 2135625. In
2009 and 2010 a seties of class action complaints wete brought regarding the efficacy and side
effects of Budeprion XL. These cases were consolidated and heard in the Eastern District of
Pennsylvania. Id. See alo Meghan M. Grady & Stephen M. Stahl, 4 Horse of Different Color: How
Formulation  Influences  Medication Effecss, 17 CNS SPECTRUMS 63 (2012), available o
http:/ / onlinedigeditions.com/article/ A+Horse+Of+A+Different+ Colot%3A+How+Formulati
on+Infl+Uences+Medication+Effects/1120847/119216/article.html.  Generic drugs do not
always have the same propetties as the name brand. Id.

> Questions and Answers Regarding Market Withdrawal of Budeprion XL 300 g Mansfacinred by Impasx
and Marketed by Teva; U.S. FOOD & DRUG ADMIN., http:/ /www.fda.gov/Drugs/DrugSafety/

PostmarketDrugSafetyInformationforPatientsandProviders/ ucm322160.htm#ql  (last  visited
May 18, 2014).
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C. Performance Incentives (Pay-for-Performance)

Performance incentives, or “Pay-for-Performance,” provides higher payments
for the execution of certain procedures or achievement of certain outcomes, but are
often problematic because of their effect on outcomes or processes that are not
incentivized.® When reimbursement requites identificaton of specific diagnoses,
providers become too focused on identifying these conditions and ignote other disease
areas for which quality is not measured. This process could result in a delayed or missed
diagnosis of a disease that could have been prevented or treated eatlier.5?

In the short-run, targeted outcomes like prescribing aspirin for cardiac patients
may superficially improve cate, but long-term overall quality of care may be negatively
affected.80 One frightening study demonstrated that pay for performance “could end up

58 See Stephen ]. Gillam, et al., Pay-for-Performapce in the United Kingdome: Impact of the Quakity and
Outcomes Framework: A Systematic Review, 10 ANN FAM MED. 461, 463 (2012). A recent study
found that achievement for conditions outside the incentive worsened relative to those within,
and that the person-centered nature of the care and continuity of cate generally suffeted. Id For
example, under the PPACA, Medicare pays Medicare Advantage plans differentially based on
performance measures derived from CMS administrative data, HEDIS measured data provided
by plans, and beneficiary surveys. See Robert A. Betenson, et al., Ackieving the Potential of Health
Care Petformance Measures, TIMELY ANALYSIS OF IMMEDIATE HEALTH POLICY ISSUES at 6, (May
2012) avaslable at  http:/ /www.urban.org/UploadedPDF/412823-Achieving-the-Potential-of-
Health-Care-Performance-Measures.pdf.

[While the measures are broad] therte ate gaps in important areas of health plan

performance, such as the health plan’s performance related to patients with

acute, serious heaith care problems (which ate obviously common in the

Medicare populaton). For example, none of the measures relate to whether

patients are informed about the advisability of referral outside of the MA

plan’s provider network for patients with unique clinical citcumstances, such

as particular cancers best cared for in a specialized cancer center.
Id  See ako Health Polkcy Brief: Pay-for-Performance, HEALTH AFFARRS (Oct. 11, 2012),
http:/ /www.healthaffairs.org/healthpolicybriefs/brief.php?brief_id=78 (describing limited effect
of pay-for-performance on quality improvements and concerns about its use).
59 Sivey, supra note 14.
6 Pay for performance systems are flawed because there is “no consensus about the best way to
design a pay for performance program.” Melony E. Sotbeto, et al., Assessment of Pay for Performance
Options for Medicare Physician Services: Final Report, RAND CORPORATION, xiv (May 2006), available
at  http://www.rand.org/ content/dam/rand/pubs/working_papers/2010/RAND_WR391.pdf.
See alo R.Y. Bremer et al., Pay for Performance in Bebavioral Health, 59 PSYCHIATRIC SERV. 1419,
1427 (December 2008). One study of pay for performance with ptimary care providers in
England found that while the payments accelerated improvements in quality for two of the three
chronic conditions targeted, the rate of improvement slowed and the quality of those aspects of
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widening medical dispatities experienced by pooter people and those belonging to racial
and ethnic minorities” because physicians under pay for performance programs that
serve “vulnerable populations would likely receive lower payments than other
practices.”6!

As with capitation, pay-for-performance creates an incentive to cherry-pick
patients. In a performance-based system, funding is dependent on the overall
performance of the provider or provider group for the year, and a set of clear indicators
are used to measure the performance of the providers.2 As a result, doctors screen and
select less severely ill patients, which adversely affects patients with more serious
diagnoses.® This “cherry-picking” obviously hurts the eldetly and the chronically ill, but

care not associated with the incentive actually declined. Campbell et al, Effcts of Pay for
Petformance on the Quality of Primary Care in England, 361 New Eng. J. Med. 368 (2009). A RAND
corporation literature review found that no literature on pay for petformance programs provide a
“reliable basis for anticipating [its] effects . . . in Medicare [on] . . . directing financial incentives
for health care quality at physicians, physician groups, and/or physician practice sites.” Sorbero
et al, supra. Few studies provide informative findings of explicit links between the quality of care
and financial incentives for providers. Petersen, supra note 11, at 270. Some studies were not
rigorous enough to draw definitive conclusions from because they were not generalizable, too
short in duration, lacked control groups, or had too small of a sample size. R. Adams Dudley,
Pay for Performance Research: How to Learn What Clinicians and Policy Makers Need to Know, 294 J. AM.
MED. AsS’N. 1821-23 (2005).
81 Pay-For-Performance Programs May Worsen Medical Disparities in  Medical Care, RAND
CORPORATION (May 4, 2010), http:// www.rand.org/news/press/2010/05/04.html (News
Release). Researchers found that when sirnula&ng a pay for performance program on primary
care physicians in Massachusetts, the “average-sized physician practices serving the highest
proportion of vulnerable populations would receive about $7,100 less annually than other
practices.” Id. “That difference could be even larger if greater amounts of money are put at stake
in future pay-for-performance programs.” I4.
62 Jeffrey S. Betns, M.D., P4-P and Dialysis Centers: A Look Beyond URR, (Jan. 30, 2012), available at
http://www.medscape.com/viewarticle/757433. Hatvard public health professor Ashish Jha
thinks too much time is spent on quality measures “just because they can be measured, not
because they're necessarily the right metrics.” Dan Gortenstein, Paying doctors for value instead of
volume, MARKETPLACE HEALTH CARE (Feb. 25, 2014), http:// www.marketplace.org/topics/
health-care/paying-doctors-value-instead-volume. "If you have a patient who comes in with
pneumonia, yes, you want to make sure that patient doesn't die, but one of the most important
things is that patient can go back to work, play with theit families and lead 2 meaningful life.
Well, how do you measure all of that? That takes work," Jha says. I4.
83 Berns, supra note 62 citing N. Tangti et al., Both Patsent and Facility Contribute to Achieving the Centers
Jor Medicare and Medicaid Services' Pay-for-Petformance Target Jor Dialysis Adequacy, 22 ]J. AM. SOC.
NEPHROL. 2296-2302 (2011). Performance-based funding can either be renewed or increased if
levels of petformance increase, however funding can be decreased or terminated as a result of
lower levels of performance. I Outcomes are therefore highly dependent upon patient mix. I,
For example, Ninety percent of the variability in hemodialysis units’ ability to meet quality goals
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it also hurts the poor because certain cost dtivers like readmission rates are related to
socio-economic status.® Because petsons with psychiatric challenges are more likely to
be poor, cherry-picking further affects this patient population. ¢

Based on “effectiveness,” “efficiency,” and “special population standards,”
providers in one study measured their overall performance with outcome measures such
as clients remaining drug free thirty days prior to termination, temaining free from
atrest, maintaining employment, reducing absenteeism on the job and reducing the
number of issues with their employer, spouse/significant other, and family members.
This study utilized the “special population standard” in order to control for the
possibility that the clinic would specifically target clients who were easier to treat.t
Howevet, even with the control, the providets engaged in activities aimed at attracting
less sevete clients and selected less severe clients in order to improve their performance
ratings for optimization of funding. ¢

»

D. Alternatives to Capitation and Other Financial Incentives

Capitation and othet financial incentives that encourage denial of care are hard
to control through altetnative incentives, like pay for performance, as these alternative
incentives zlso have unforeseen consequences. Rather than focus on incentives that limit
necessary medical care and the tools used for accurate diagnosis like MRIs, attention
might be paid to altetnative avenues for controlling costs, like reintroducing physical
education as a daily part of school, soda and sugar taxes to discourage consumption of
unhealthy foods, and exploration of alternative and up and coming modes of mental
health care like meditation and Open Dialogue, which emphasizes social connection
rather than medication and institutionalization.

could be explained by patient mix. I4. If quality goals are tied to patient mix, providers will avoid
those patients who would diminish their ability to enhance the providers’ finances. Id

64 Berenson, s#pra note 58 (discussing readmission related to socio-economic status).

65 G. Sullivan, et al., Pathways to Homelessness Among the Mentally 1l, 35 SOC. PSYCHIARTY
PSYCHIATRIC EPIDEMIOLOGY, 444, 444-45 (2000), available at http://www brown.uk.com/
homeless/sullivan.pdf (stating homeless individuals with mental illness have a ““double dose’ of
disadvantage”).

66 Yujing Shen, Selection Incentives in a Performance-Based Contracting Systems, 38 HEALTH SERVICES
RESEARCH 535, (2003), avaslable at http:/ /www.ncbinlm.nih.gov/pme/atticles/PMC1360913/
(stating objective as “whether a petformance-based contracting provides incentives . . . to select
less severe clients™).

67 IJ

68 14
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I1. Electronic Medical Records

Electronic medical records are often touted as being essential to health care
reform. Providers are encoutaged to adopt electronic medical records by state and
tederal law, and by private and pubiic insurers.® While electronic medical records have
some metits, persons with psychiatric challenges have a legitimate concern about their
adoption.™ Persons with psychiattic challenges are concerned about electronic health
tecords because electronic health records facilitate the shating of information, and
persons with psychiatric challenges lack control over which of their health care

% Health Information Technology for Economic and Clinical Health (HITECH) Act, 42 US.C. §
13101-13424 (2012). The HITECH Act of 2009 essentially mandates that physicians and
hospitals adopt electronic records by 2014, or face penalties in the form of reduced
Medicare/Medicaid payments. Id  The Patient Protection and Affordable Care Act also
encourages the adoption of electronic health records, partially for research purtposes and partially
for the delivery of health care setvices. 42 U.S.C. § 18001 et seq. (2012). Section 108 of Chapter
224 of the Massachusetts Acts of 2012 requires doctors to demonstrate proficiency in electronic
health records to be licensed. Act of Aug. 6,2012, ch. 224, § 108, 2012 Mass. Acts.

70 See Otto F. Wahl, Mental Health Consumers’ Experience of Stigma, 25 SCHIZOPHRENIA BULLETIN
467, 467-78 (1999). In a survey of 1,301 mental health consumers, the majotity tried to conceal
their illnesses due to associated stigma and “worried a great deal that others would find out about
their psychiatric status and treat them unfavorably.” Id. at 467. Strong verification of this point
comes from mental health clinicians themselves; the majority of those surveyed for one recent
study said they would not want their own personal psychiatric record included with their general
medical record. See Ronald M. Salomon et al., Opensess of Patients’ Reporting With Use of Electronic
Records: Psychiatric Clinicians’ Views, 17 J. AM. MED. INFO. ASS'N, 54-60 (2010). The Massachusetts
legislature was familiar with the social, vocational, familial, legal, physical wellness and psychiatric
consequences of the release of similar types of health care information when it barred such
disclosures as a matter of law. See MASS. GEN. LAWS ch. 111, § 70F (2012) (barting disclosure of
HIV/AIDS test results); § 70G (barring disclosute of genetic testing); 105 MaSs. CODE REGS.
127.020 (D) (batring disclosure of mammogram teports). The concern of persons with
psychiatric diagnoses is not primarily about rampant secutity breaches, although they do exist.
See, e.g., Nicole Perlroth, Digital Data on Patients Raises Risk of Breaches, N.Y. TIMES, Dec. 18, 2011
at B2; Patrick Ouellette, Hearthieed Bug Lessons Learned: Having a Remediation Plan, HEALTH IT
SECURITY (April 28, 2014), http://healthitsecutity.com/2014/04/28/ heartbleed-bug-lessons-
learned-having-a-remediation-plan.  See generally, Breaches Affecting 500 or More Individuals, US.
DEP’T. OF HEALTH & HUMAN SERVS., http://www.hhs.gov/oct/ privacy/hipaa/administrative/
breachnotificationrule/breachtoolhtml (ast visited May 29, 2014). Medical records are an
unusually attractive target of hackers, as they reap mote on the Internet black market than other
personal information. See Dan Tynan, The Next Data Theft Target: Your Medical Records, YAHOO!
TECH, (Feb. 18, 2014), https://www.yahoo.com/tech/ the-next-data-theft-target-your-medical-
records-77113382628.html. 'The medical records of nearly 30 million Americans have been
compromised since 2009. Jeff Goldman, 30 Million Americans Affected by Medical Data Breackes Since
2009, ESECURITY PLANET (Feb. 17, 2014), http:/ /www.esecutityplanet.com/network-
security/ 30-million-americans-affected-by-medical-data-breaches-since-2009.html.
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providers may see their psychiatric information.” Of course, the more persons with
whom information is shared, the greater the likelihood of unauthorized releases of
private information. The larger concern, howevet, is not about these illegal disclosures,
but rather about disclosures permitted by state and federal law.”2 The Health Insurance
Portability and Accountability Act (“HIPAA”) Privacy Rule provides insufficient
protection of mental health information as it only prevents disclosure of psychotherapy
notes without patient consent.”> The Ptivacy Rule narrowly defines psychotherapy
notes as “notes recorded by a [mental health professional] documenting or analyzing the
contents of conversation duting a private counseling session or a group, joint, or family
counseling session and that are separate from the rest of the [patient’s] medical
record.””* Thus, the Privacy Rule permits disclosure to any person providing health care
to a patient, without the patient’s authorization, of the following mental health information:
medication prescription and monitoring, counseling session start and stop times,
modalities and frequency of treatment furnished, results of clinical tests, and any
summaty of diagnosis, functional status, treatment plan, symptoms, prognosis, and
progtess to date.”

Most people presume that sharing medical records will enhance quality of
cate.”8 However, for persons with psychiattic diagnoses, this is often not the case.” In
fact, due to stigma, providers often give pooter health care to persons whom they know
or infer have psychiatric diagnoses.” Stigma against persons with psychiatric histories
exists in the medical profession. Physicians, psychiatrists, nurses, other mental health

"t Wahl, s#pra note 70, at 467. Patients with psychiatric conditions may be concerned about the
stigma associated with mental health conditions. Id.

72 See id.

7 Sec 45 C.F.R. §§ 164.102 - 164.106 (2013)(defining security and privacy); 45 C.F.R. §§ 164.500
—164.532 (2013) (regulating protected information).

* See 45 C.F.R. § 164.501.

5 See id.

7 See Nir Menachemi and Taleah H. Collum, Bengfits and Drawbacks of Electronic Health Record
Systems, 4 RISK MGMT. HEALTHCARE POL'Y 47 (2011), available at http:/ /www.ncbi.nlm.nih.gov/
pmc/articles/PMC3270933/pdf/rmhp-4-047.pdf,

7" See Graham Thotnicroft et al., Discrimination in Health Care Against Pegple with Mental Illnm, 19
INTL REV. PSYCHIATRY 113 (2007). “There is strong evidence that people with 2 diagnosis of
mental illness, for example, have less access to ptimary health cate and also receive inferior care
for diabetes and heart attacks. . . . (wtations omitsed). Id. at 118. See also M. Heron, et al., Deaths:
Final Data for 2006, 57 NATL VITAL STATISTICS REPORTS (Aptil 2009), available at
http://www.cdc.gov/nchs/data/nvst/nvst57 /nvst57_14.pdf. Life expectancy for people with
major mentzl iliness is 56 years while the “average” American life expectancy is 78 years. Id.

78 ‘Thornicroft, supra note 77 (discussing discrimination in health care against people with mental
illness).
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professionals, and medical/mental health students are among those who manifest
stigmatizing bias.”” Nurses, according to researchers, can act as “stigmatizers” because
they believe that individuals with mental health issues are dangerous, weak and to blame
for symptoms.® They often do not respect or give credence to patients with psychiatric
diagnoses, believing them to be poor historians, unteliable, and uncooperative.8t

Partially as a result of this stigma, persons with psychiattic histories on average
die twenty-five yeats eatlier than the general population and sixty percent of those who
die prematurely die of preventable or treatable conditions.®2 Cardiovascular disease is
the predominant cause of premature death among this population, and many studies
have shown that individuals with psychiatric histoties tend to receive less cate when they
ptesent with symptoms of cardiovascular disease.83 The impact of stigma on the quality

9 Ste generally, Allison L. Smith & Craig S. Cashwell, §. tigma and Mental Llness: Investigating Atsitudes
of Mental Health and Non-Mental Health Professionals and Trainees, 49 J- HUMANISTIC COUNSELING,
EDUC. AND DEv. 189, 189-202 (2010); A. Llerena et al, Schizophrenia stigma among medical and
nursing undergraduates, 17 EUR. PSYCHIATRY 298, 298-99 (2002); H. Raoc et al., A 5 tudy of Stigmatized
Attituder Towards People with Mental Health Problems Among Health Professionals, 16 J. OF PSYCHIATRIC
AND MENTAL HEALTH NURSING 279, 279-84 (2009); M. Hugo, Mental Health Professionals’
Astitudes Towards Pegple Who Have Experienced @ Mental Health Disorder, J. OF PSYCHIATRIC AND
MENTAL HEALTH NURSING, 419, 419-25 (2001).

% See gemerally C. A. Ross & E.M. Goldnet, Stigma, Negative Attitudes and Discrimination Towards
Mental Hiness within the Nursing Profession: A Review of the Literature, 16 J. OF PSYCHIATRIC AND
MENTAL HEALTH NURSING 558, 558-67 (2009).

Bl See id.

8 See supra note 77 (discussing life expectancy of individuals with mental illness). See generally
Babak Roshanaei-Moghaddam & Wayne Katon, Premature Mortality From General Medical Ilinesses
Among Persons With Bipolar Disorder: A Review, 60 Psychiatric Services 147, 147-54 (2009)
(discussing recent evidence which has shown an increased risk of premature mortality for bipolar
patients). A study that used the Western Australian Linked Database, found that persons with
mental illness have mortality rates that are 2.5 times higher than the general population. David
Lawrence & Rebecca Coghlan, Health Inequalities and the Health Needs of People with Mental Iliness,
131 NSW PUBLIC HEALTH BULLETIN 155 (2002).

8 See BARBARA MAUER, NAT’L ASS'N OF STATE MENTAL HEALTH PROGRAM DiIRrS. MED. DIRS.
COUNCIL, MORBIDITY AND MORTALITY IN PEOPLE WITH SERIOUS MENTAL ILINESS 4, 6-7, 11-
15 (Joe Parks et al. eds. 2006). Sixty percent of premature deaths in persons with serious mental
iliness are due to “patural causes,” the front-ranner being cardiovascular disease. Id. at 4, 11-15.
These persons face problems such as patient fearfulness, system fragmentation, and significantly,
provider stigma, in accessing health care for treatable conditions. I4 at 6-7. In fact, persons with
serious mental illness have lower rates of cardiovascular procedures compared to the general
population for these reasons. I4. at 7. In one study of patients presenting with chest pain, for
example, only 40% of patients with behaviotal or mental health diagnosis were referred for
coronaty angioplasty. See Susan Jeffrey, Pyychiatrisis Not Inmune to Mental Health Bias, MEDSCAPE
(May 21, 2013), http:/ /www.medscape.com/viewarticle/804499#1. In addition, persons with a
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of cate of persons with psychiatric histotries is not limited to cardiac conditions.%*
Clinician bias against persons with mental illness often adversely affects medical
management and leads to pootr quality care.5 In otder to learn more about this
dispatity, Massachusetts’ Behavioral Health Task Force held public forums on the
topic.86 Numerous persons with psychiatric challenges recounted their inability to get
appropriate physical health care because their providers were aware of their psychiatric
histories.%

Reports from people with psychiatric histoties on their experiences with health
care providers ranged from ordinary rudeness to refusal to treat serious medical
conditions ultimately confirmed as real.88 In the experience of people with mental

serious mental illness and a cardiovascular condition receive about half the number of follow-up
interventions, such as bypass surgety ot cardiac cathetetization, following a heart attack than do
normal cardiac patients with no serious mental illness. See Juliann Garey, When Doctors
Discriminate, N.Y. TIMES (Aug. 11, 2013),” http://www.nytimes.com/2013/08/11/opinion/
sunday/when-doctots-discrithinate html?pagewanted=ail&_r=0.

84 See, e.g., MAUER, s#pra note 83, at 24 (explaining diabetics with mental disorders do not receive
standard of cate diabetic monitoting).

85 See Jeffrey jackson & Kurt Kroenke, Difficult Patient Encounters in the Ambulatory Clinic: Clinical
Predictors and Outcomes, 159 ARCH. INTERN. MED. 1069, 1072-73 (1999); Mark Graber et al., Effect
of a Patient’s Psychiatric History on Physicians’ Estimation of Probability of Disease, 15 J. GEN. INTERN,
MED. 204 (2000); Lawrence, sypra note 82, at 157. Mental disorder is a predictor of patient
encounters being petceived as “difficult” by clinicians, and this perception has negative care
consequences. Jackson, s#pra, at 1069, 1072. One survey of 300 family physicians determined
that “past psychiatric history influences physicians’ estimation of disease presence and willingness
to order tests.” Graber, supra. Recognizing that stigma is one root of the “difficulty” problem, it
has been argued that “fijt is possible that difficulty couid be reduced by recognizing and treating
mental disorders and by improving physician skills or attitudes toward addressing psychosocial
problems or patient’s serious illness concerns.” Jackson, supra, at 1073.

86 §ee BEHAVIORAL HEALTH INTEGRATION TASK FORCE, REPORT TO THE LEGISLATURE AND '

THE HEALTH POLICY COMMISSION 69 (2013) (listing Behavioral Health Integration Task Force
forums, including Apsil 30, 2013 communication and ptivacy forum). The task force was
established under Chapter 224, Section 275 of the Massachusetts Acts and Resolves of 2012 to
provide recommendations to the legislature on. behavioral and mental health care treatment and
service delivery. Act of Aug. 6, 2012, ch. 224, § 108,

2012 Mass. Acts 901.

87 See EEHAVIORAL HEALTH INTEGRATION TASK FORCE, swpra note 86, at 82, 85-86
(summarizing comments tegarding privacy of mental health electronic medical records).

88 See generally Peter Byrne, Stigma of Mental Llness and Wayr of Diminishing If, 6 ADVANCES IN
PSYCHIATRIC TREATMENT 65 (2000) (stating “[a]ny list of stigmatizers includes . . . health care
professionals.”’). Bytne also notes a study showing that psychiatrists themselves are not immune
to prejudice based on 2 mental health diagnosis, as evidenced by increased value judgments and
diagnostic differences once a person had been labeled with a particular mental health diagnosis.
I4. at 68-69.
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health diagnoses, some clinicians incorrectly attribute physical symptoms to psychiatric
conditions because they tend to generalize negatively about the capacity of people with
mental illness to describe physical symptoms reliably.# One article notes people with
mental illness:

tepotted professionals as being dismissive or assuming that. physical
ptesentations were “all in the mind”. This can result in reluctance to
return for further visits, which can have a detrimental effect on physical
health. This is especially significant, as evidence suggests people with
mental iliness are at greater risk from physical health problems,
including cardiovascular disease, diabetes, obesity and respiratory
disease ... .%

Several studies also demonstrate the prevalence of this failure to appropriately
treat persons with mental illness.®? One study of 1,953 patients reviewed inappropriate
admissions to psychiatric facilities where physical diagnoses were missed. The vast

¥ Sec eg, E. Koranyi, Morbidity and Rate of Undiagnosed Physical Iinesses in a Psychiatric Clinic
Population, 36 ARCH. GEN. PSYCHIATRY 414-19 (1979). In a study of 2,090 psychiattic patients,
43% suffered from at least one majot medical illness, of which, almost half or 46% remained
undiagnosed by the referring physician. Id  See ako Wahl, supra note 70. One interviewee
commented on het medical school experience: “The treatment of psych patients in all rotations
was awful. They would laugh at them, poke fun at them on rounds, disbelieve any physical
complaint they had.” Id See alvw, Lawrcncc;, .r@ra note 82, at 157 (noting mental health
practitioners “may regard complaints of physical illness as psychosomatic.”)

0 See S. Patle, How does discrimination affect people with mental illness? 108 NURSING TIMES 28:12-14
(2012) (citations omitted).

1 In one study, approximately 80% of persons brought to a psychiatric research ward had
physical iliness requiring treatment that had been undiagnosed by their physicians, more than half
of which either caused or greatly exacerbated these patients’ psychiatric conditions. R. Hall,
Physical Tliness Manifesting as Psychiatric Disease, 37 ARCH. GEN. PSYCHIATRY 989-95 (Sept. 1980).
One hundred patients were intensively evaluated for the presence of unrecognized medical
illnesses that might have affected their hospitalization. Id. Forty-six percent of these patients
suffered from physical, medical ilinesses previously undiagnosed by their physician and which
physical, medical illnesses cither directly caused or greatly exacerbated their psychiattic
symptoms. I/ An additional 34% of patients wete found to be suffering from at least one other
undiagnosed physical, medical illness requiring treatment though unrelated to their psychiatric
symptoms. Id. See also, |.E. Tintinalli, et al., Emergency Medical Evaluation of Psychiatric Patients, 23
ANN. EMERGENCY MED., 859, 859-62 (1994). Eighty percent of those “medically cleared” by
emergency department for psychiatric hospitalization an illness should have had a physical illness
identified. Id See alo R.R. Reeves et al., Ingppropriate Psychiatric Admission of Elderly Patients with
Unrecognized Delirium, 103 SOUTHERN MEDICAL JOURNAL, 111-15 (2010) (finding patients in
psychiatric rather than medical units less likely to undergo full diagnostic assessment).
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majority of patients inappropriately admitted (85%) already had mental illness
documented in their medical records.9? The researchers concluded:

. . . the results presented hete raise concerns as to whether, in some
scenarios,. patients with 2 -known history of mental illness receive the
medical assessment and treatment they need, or if, in some cases, their
physical symptoms are misattributed to their mental illness.%

Another study confirmed that documentation of a past psychiatric diagnosis
contributes to an incorrect diagnosis of delirium, which often is due to such factots as a
sevete or chronic medical illness, medication, infection, surgery, ot drug ot alcohol
abuse.% Veteran’s Administration doctors who were presented identical vignettes, the
only difference being that one person had stable schizophrenia, were less likely to refer
the petson with schizophrenia for either weight management or a sleep study, though
both wete indicated.%

Further, undue disclosure of psychiatric information can lead to negative public
health consequences, including the avoidance of necessary care? and the undermining
of research results intended to develop treatment and design best practices.

Accurate and complete information cannot be obtained by force. We
know from the California HealthCare Foundation’s National Consumer

92 Roy R Reeves et al., Unrecognized physical illness prompting psychiatric admission, 22 ANNALS OF
CLINICAL ~ PSYCHIATRY 180, 184  (2010), awailable at  https://www.aacp.com/
pdf%2F0810%2F0810ACP_Reeves.pdf (concluding physical symptoms of patient with mental-
illness histoty are more likely atttibuted to psychiatric-illness).

9 14

94 Yasuhiro Kishi et al., Dedrium: Patient Characteristics that Predict a Missed Diagnosis at Psychiatric
Consultation, 29 GEN. HOSPITAL PSYCHIATRY 442 (2007). Past psychiatric diagnosis and pain
contributed to missed diagnosis of delirium in 46% of psychiatric consultations. Id.

95 Dinesh Mittal, Understanding Provider Decision-Making, IIR. 08-086, U.S. DEP’T OF VETERANS
AFF. (2013).

% Teens especially are concerned with privacy. Kenneth Ginsburg, Earning a Teenager's Trast (April
1, 2013), araslable at http:/ /www.medscape.com/viewarticie/781366. The willingness of teens to
seek and stay in care, as well as disclose sensitive information increases significantly with
assurances of confidentiality. Carol A. Ford, et al., Influence of Physician Confidentiality Assurances on
Adolescenss’ Willingness to Disclose Information and Seek Future Health Care, 278 ]. AM. MED. ASSOC.
1029 (1997). See also, Debra ], Rickwood, et al., When and how do_young people seek professional help

Jor mental health problems?, 187 MED. J. AUSTL. 835 (2007) “Confidentiality remains of utmost
importance when engaging young people, and this is particulatly important in the context of
accessing alcohol and other drug services.” Id. at 857.
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Health Privacy Survey of November 9, 2005 that 1/8 patients or 12.5%
of the population avoids their regular doctor, asks doctors to alter
diagnoses, pays privately for a test, or avoids tests altogethr. If we do
not testore patient control over [protected health information], we can
expect electronic health data to have error and omission rates of up to
12.5%. The breakthroughs and benefits possible with technology-
enhanced research will never be replaced with such a high rate of errors
and omissions.??

Another concern is that erroneous and stigmatizing information can be rapidly
distributed. Because diagnoses and medications are not protected from other providets,
this information may be peppered throughout one’s medical tecords, even when
erroneous, outdated, ot irrelevant to the presenting issue or patticular provider. In
addition, state and federal law unfortunately impedes the ability of persons with
psychiatric histoties to correct errors by permitting providers to limit patient access to
certain mental health records.%

97 Ensure ‘Meaningful Use” by Giving Consumers Control, CONSUMER ACTION (June 2009),

http:/ /www.privacy-

information.org/articles/ ensure_meaningful use_by _giving_consumers_control_over_their_heal
th_inform.

% See 45 CFR. § 164.508(2)(2). HIPAA does not provide patients a right to their own
psychotherapy notes. Id. This is particularly concerning to persons with psychiatric diagnoses as
the level of errors in electronic health tecords is significant. See Jordan Robertson, Digital Health
Records’  Risks Emerge as  Deaths Blamed on  System, BLOOMBERG (June 25, 2013),
http:/ /www.bloomberg.com/news/2013-06-25/ digital—health-records-risks-cmerge-as—deaths-
blamed-on-systems.htm! (finding doubling of reported electronic medical record errors between
2010 and 2011). See afso Trevor Bertsch, Letter to the Editor, Why We Must Keep Track of Errors in
Electronic Medical! Records,  SCIENTIFIC AMERICAN, Oct. 15, 2013, mmilable o
http:/ /www.scientificametican.com /article / why-we-must-keep-track-of-errors-in-electronic-
medical-records/ (warning of unintended consequences of electronic medical records).
Pennsylvania created a mandatory reporting system for all medical errors in June 2004. This
system has uncovered thousands of e-record problems—from misreported laboratory tests to
incorrect prescriptions. 14, See also, Price et al, Assessing Accuracy of an Edectronic Provincial Medscation
Repository, 12 BMC Medical Informatics and Decision Making 42 (2012) (84% of pharmacist
collected “best possible” medication histories has at least one error, 48% of which were deemed
clinically significant). While some providets patticipate in pilot projects which electronically
share mental health notes with patients, participation of providers is voluntary and mental health
providets have the option to lock portions of their notes from patient view. Liz Kowalezyk,
Doctors’ Notes on Mental Health Shared with Patients, Boston Globe, April 8, 2014, availuble at
http:/ /www.bostonglobe.com/ lifestyle/health-wellness /2014 /04/07 /beth-isracl-deaconess-
mental-health-providers-shate-visit-notes-with-patients/2nVs4S SYCzh2ABleJgbCYK/

story.html. See /0 OPEN NOTES, www.myopenrotes.otg (last visited May 29, 2014).
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Electronic medical records do not necessarily improve health care.® Because
electronic medical records often result in the storage of inaccurate, incomplete and
outdated information, patients must be able to retain control over providers’ access to
their mental health information, including psychiatric diagnoses, discharge summaries,
psychiatric medication lists and psychiatrist/psychotherapist progress notes.!% Indeed,

99 Sge Matthew K. Wynia & David C. Classen, Improving Ambulatory Patient Safety: Learning from the
L.ast Decade, Moving Abead in the Next, 306 J. AM. MED. ASSO'N 2504, 2505 (2011). The American
Mediczl Association report on patient safety in ambulatory care found that health care technology
brings risks in addition to purported benefits, including the use of diagnostic support toois that
encourage “automatic behavior” rather than careful reasoning and analysis. Id. “Drop-down
menus of so-called best practices” fail to account for individual characteristics of patients. Milt
Freudenheim, The Ups and Downs of Electronic Medical Records, N.Y. TIMES, Oct. 9,2012, at D4 (also
noting the problem of cut-and-paste documentation rather than individualized patient notes). JSee
also Neil Chesanow, Doctors Are Talking: EHRs Destroy the Patient Encounter May 22, 2014), avatlable
at http://www.medscape.com/viewarticle /825369_3; Sue Bowman, Impact of Electronic Health
Record Systems on Information Integrity: Qnality and Safety Implications, PERSPECTIVES IN HEALTH INFO.
MGT. (Fall 2013), available at htip:/ /www.ncbi.nlm.njh.gov/pmc/articles/PMC3797550/ ; Paul
Hsich, Can't Trust What's in Your Electronic Medical Record?, FORBES (Feb. 24, 2014, 08:15 am),
http:/ /www.forbes.com/sites/ pauthsieh/2014/02 /24 /electronic-medical-record (noting  etrors
and a reduction in time spent with the patient); FOJP Setvice Cotp., Elkdtronic Health Records: A
Status Report, infocus 1, 5-10 (Summer 2013) available at http://fojp.com/sites/default/files/
Infocus_Summer2013_EHR.pdf; Ken Terry, Meaningful Use Not Correlated with Quality, MEDSCAPE
(April 14, 2014), http:/ /www.medscape.com/viewarticle/823602. A study of clinics associated
with Brigham & Women’s Hospital in Boston found that, among other things, meaningful use of
electronic health records resulted in wotse treatment for depression. Id.
100 Alex Nixon, Errors in Default Settings of Electronic Medical Records Systems Raise Risks for Patients,
PITISBURGH TRIBUNE-REVIEW, Sept. 6, 2013, awasilable at http://trblive.com/business/
headlines/4654582-74/ crrots-patient-patients#axzz30PH2ZIdz  (reporting errors in medical
records). The Pennsylvania Patient Safety Authority, a state agency that researches health care
quality, found more than 300 instances of medication etrots at hospitals across Pennsylvania over
the last 10 years because computers did not have the correct settings. Id. See also James Ritchie,
Report Shows Serious Errors Resulting from Electronic Medical Records, CINCINNATI BUSINESS JOURNAL,
Apr. 8, 2013, avaslable at http:/ /werw.bizjournals.com/cincinnati/blog/2013/04/ report-shows-
serious-errors-resulting html (reporting tesults of sutvey). In all, the nonprofit ECRI Institute
learned of 171 health care IT mix-ups that led to or could have led to harm at 36 hospitals that
volunteered for the study. Id The project lasted just nine weeks. Id See akbo Richard
FitzGerzld, Medication Errors: The Importance of an Accnrate Drug History, 67 BRIT. J. CLINICAL
PHARMACOLOGY 671, 673 (2009) (finding inaccuracies in documentation of pharmaceutical
histoties in general records). A review of recent studies found 10-61% of medication lists were
erroneous by omission and 13-22% had errors by commission. I Physicians and other health
care providers must check those lists with patients and pharmacists for accuracy. Id at 673-74.
A study of recotds in the Veterans Health Administration’s EHR system found that 84 percent of
progress notes contained at least one documentation error, with an average of 7.8 documentation
erross per patient. C.R. Weir, et al., Direct Text Entry in Electronic Progress Notes: An Evaluation of
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given the high number of errors in records, one might question why patient consent to
share is problematic, particularly if break-the-glass provisions are in place in emergencies
where patient can’t respond.’® In addition, having a conversation at the outset of
treatment that includes consent to obtain mental health information will lead to more
trust and open communication between doctot and patient. Patient-centered care
requires just such respectful communication.!®2 Though doctors may have an ethical
duty to disclose patient information to other medical providers in some circumstances,
such disclosure should only happen after an informed discussion with the patient
regarding his or her preferences and concerns.!03 Happily, today’s information

Input Errors, 42 METHODS OF INFO. IN MED. 61 (2003).

101 See Sarah W. Wattenberg, Freguently Asked Questions: Applying the Substance Abuse Confidentiality
Regulations to Health Information Exchangs, SUBSTANCE ABUSE AND MENTAL HEALTH SERVICES
ADMINISTRATION, US. HEALTH AND HUMAN SERVICES 1, 13, avalable o
http://www.samhsa.gov/healthprivacy/docs/ehr-fags.pdf (describing  “break the glass”
provision whereby physician overrides patient consent requitement to access medical records).
Such exceptional circumstances might include “the emergency room scenatio” in which an
unconscious patient suddenly arrives. Id, Where the patient is unable to communicate and has a
condition that puts her life in immirent danger, the principle of patient control over the
confidentiality of her medical health records is commonly overridden with a “break the glass”
exception. Id

102 S¢¢ Wendy Levinson, et al., Developing Physician Communication Skills for Patient-Centered Care, 29
HEALTH AFFAIRS 1310-18 (2010). Patient-centered care is “characterized by continuous healing
relationships, shared understanding, emotional support, trust, patient enablement and activaton,
and informed choices. Communication skills are 2 fundamental component of this approack to
care.” Id at 1311, ‘

103 See The Physician’s Role in Medication Reconciliation: Issues, S, traregies and Safety Principles, AM. MED.
ASSN, http:/ /bepsqe.ca/documents/2012/09/ AMA-The-physician¥%E2%80%99s-role-in-
Medication-Reconciliation.pdf (last visited May 18, 2014). The Americar Medical Association
recognizes patient reluctance to disclose certain medications and suggests reassuring patients that
only other health care providers will be notified of the information. I4. However, for the reasons
noted above, it may be precisely these other providers that the patient is concerned about.
Person-centered cate requires a paradigm shift to a “culture of custodianship” of records. Talya
Miron-Shatz, et al., To Serve and Protect? Electronsc Health Records Pose Challenges for Privagy, Autonomy
and Person-Centered Medicine, 1 INT’L.]. PERS. CENTERED MED. 405, 407 (2011).

... while health systems hold confidential information about patients, it is not
the system’s right to use this information as it chooses. Rather, the system

needs to secure patients’ consent to transfer records or data to a third party,

even if it is another medical caretaker. One recommendation we adopt from the
custodianship approach is that patients should have the ability to control the
flow of their clinical data and to grant access to it.

Id. (emphasis added). But seq, Nicholas Bakalar, 5. hating Psychiatric Records Helps Care, N.Y. TIMES,

Jan. 8, 2013, at D6. The article creates the false impression that record sharing between
behavioral and non-behavioral doctors leads to better patient outcomes. Id Review of the
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technology systems can provide the levels of granularity required to segregate psychiatric
information from the rest of one’s medical record. 104

Doctors often cite concetns about medication interactions in justifying
unrestricted access to medical records.!% Prescribers therefore want access to their
patients’ full medication lists. Of course, the utility of these lists is questionable given

undetlying report does not support this premise. Among other things, the study, which was
based on a very limited sample size, looked at readmissions, which other studies have questioned
as a reliable indicator of quality of care. Id. Over a 30-day period, the length of stay was virtually
identical between those facilities that shared records and those that did not. I4 The authors of
the study itself state that further research is necessary to come to a definitive conclusion,
including an analysis of the patticipants’ race, ethnicity, and income, and that other factors not
directly controlled in the study, such as social support and availability of local follow-up care,
which may affect readmission rates. Id »

104 MENTAL HEALTH LEGAL ADVISORS COMM., Consumer Contro! of Mental Health Information, 5-6
(Feb. 4, 2013), available at hup://www.power2u.otg/downloads/EHR-Privacy-White-Paper-

2.4.13.pdf.
For our purposes, the term “granularity’” means “the extent to which smaller
elements of a larger dataset may be retrieved or withheld without accessing
other information from an individual record or the larger data set” . ... The
technology already exists to permit varying levels of access to information in

electronic medical tecords. Indivo and Microsoft Health Vault are just a few

examples of programs with this capacity.
Id at 6. “In the past, patients exercised some degree of granularity by just going outside an
insurer’s network to avoid the stigma of mental illness or the sharing of “embarrassing” test
tesults.” Id at 6 n.20. Se, e.g., Adida, et al,, Indive X: Developing a Fully Substitutable Personally
Controlled Health Record Platform, AMIA Symposium Proceedings, 9 (2010)
http://www.ncbinlm. nih.gov/pmc/articies/PMC3041305 /pdf/amia-2010_sympproc_0006.pdf
(last visited May 18, 2014). The symposium paper details various features of the health record
platform, including access authorization and ability to customize the application with relative
ease. Programs also allow records to be audited to track unauthorized access to behavioral health
information. HEALTHVAULT, http://www.microsoft.com/en-us/healthvault/ (last visited May
18, 2014). “It’s your HealthVault account. You decide who can see, use, add, and share info, and
which health apps have access to it.” Id The technical capacity exists to give patients control
over which providers see their records. JSeg, eg, Melissa Chase, Multi-Authority Attribute Based
Encryption, in THEORY OF CRYPTOGRAPHY 515-534 (Vadhan ed. 2007); Arpana Mahajan & Yask
Patel, Enbancing PHR Services in Cloud Computing: Patient-centric and Fine Grained Data Access Using
ABE, 2 INT’L J. COMPUTER SCL INFORMATION TECH. & SECURITY 1130 (Dec. 2012).
105 See ¢ Benjamin Grasso, Reducing Errors in Discharge Medication Lists by Using Personal Digital
Assistants, 53 PSYCHIATR. SERV. 1325 (2002). See Nir Menachemi and Taleah H. Collum, Benefits
and Drawhacks of Electronic Health Record Systems, 4 RISK MGMT. & HEALTHCARE POL’Y 47, 48
(2011) (noting electronic health records can reduce medication errors).
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their error rates.10 Even if one concedes the need for this information, use of existing
databases that flag the possibility of such interactions obviate the need to see the full
medication list to check for conflicts.1” Now, as electronic medical record systems are
being modified to accommodate capitated payment programs and associated quality
requirements, is the time to incotporate software that provides a warning message to any
provider when she types in the medication she wishes to presctibe or fill. There are
many common software programs that can cutrently check for drug interactions by
typing in the patient’s name and the medication to be prescribed.108

More importantly, 2 computerized warning would compel the doctor to check
in with her patient. That conversation could begin as follows: “I see that there is
information here that I am not privy to, and while that is your choice, this is why I feel
that I need this information today in order to help you make the best treatment
decisions.” This would requite providers to ask their patients for consent when they feel
access to mental health information is necessaty for optimal treatment, providing an
important opportunity for discussion between the provider and patient — with the
provider explaining why consent would benefit the patient and the consumer using the
opportunity to express her privacy concerns as they relate to her treatment.

To protect the confidentiality of mental health records, separate signed releases
should be required from any health care providers wishing to access a person’s mental
health information, with few exceptions. Persons with psychiatric histores are all too
familiat with the repercussions of being told that physical ailments are “all in the head,”
from a diagnosis of anxiety when presentiﬁg with the rapid breathing of anaphylactic
shock to the fatal diagnosis of depression when presenting with the fatigue of congestive
heart. Persons with psychiatric historties and their advocates should be closely involved
in developing ptivacy policies. While we look forward to a day when stigma against
persons with psychiatric challenges disappears, just as affirmative action laws were (and
are) necessary to combat existing racial and gender discrimination, the physical health of

106 See supra notes 99-101 and accompanying text (detailing the likelihood of etrors contained in
electronic health records).

107 See infra note 108 (showing websites that can be used to check for conflicts).

108 See, eg, DRUGS.COM, Drug Interactions, http://www.drugs.com/ drug_interactions.php (last
visited May 18, 2014). Walgreens pharmacy also has a database to check for drug interactions
that consumers can use on its website. WALGREENS, Check Drug  Interactions,
https:/ /www.walgreens.com/pharmacy/library/checkdrug/ selectfirstdrugjsp (last visited May
18, 2014). More inventive technology exists to check for potential drug interactions and return a
warning without accessing a patient’s full medical histoty as well. JSe, eg, U.S. Patent No.
8229765 B2 (filed Apr. 23, 2009) (detailing patent for automatically assessing drug interactions
while protecting patient privacy).
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persors with psychiatric challenges must be protected by statutory and regulatory
assurances that their psychiatric information will not be shared without their consent.
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